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STATEMENT OF THE QUESTIONS PRESENTED 


1. Does the obligation of the maker of a promissory note, 
secured by a deed of trust on real estate, to pay interest 
on money loaned on the note, begin with the date of the 
note and trust, although the note and trust are not delivered 
to the payee, and the money is not furnished by him, until 
a later time? 


2. Does the obligation on such a note to repay the prin- 
cipal in monthly installments, begin with the date of the 
note and trust, and before the principal has been furnished 
by the lender? 


3. Are trustees on a deed of trust to secure a debt, guilty 
of misconduct and violation of trust where they are as- 
sociated with and employed by the debtor; neglect to pro- 
cure any knowledge of the terms of their trust; make a sale 
of the property without a default and without a request of 
the creditor, as required by the trust instrument; publish 
an incorrect and disparaging advertisement of the prop- 
erty; and join with the mortgagor, and the purchaser, and 
with their attorneys, to procure a judicial ratification of 
the sale? 


4. Is a foreclosure, in the circumstances stated in para- 
graph 3, fraudulent? 


5. Is the remedy available to junior mortgagees on a 
foreclosure sale of the property, limited to an attempt to 
buy the property at the sale? 


6. Is a judgment ratifying a foreclosure sale, by a court 


which may not entertain the proceeding, entitled to full 
faith and credit? 


7. Is such a judgment entitled to full faith and credit 
against a junior mortgagee who has been refused process 
for documentary evidence in the ratification proceeding? 


8. Is such a judgment entitled to full faith and credit 
when. it is pending on appeal? 


9. Is such a judgment a bar to an action against one who 
was not a party to the proceeding? 


INDEX 
Page 
Statement of the questions presented. 

Jurisdictional statement ............. cece cece eens 1 
meeaoetent OF TR CASE x6 ii6v eis wid'sies bk ed Kk Sis Seetinve ew ares 2 
SVEMCOMGGdt OF POWES 2 occa i cana bw tem we He od dw ww wid wre 6 
DUMMARY OF BESUGENE 2. 05 eve nw nx ow ow oo te kn ddadend 7 
AVI GIOGN, nnse yas Hee) ie sn re te Re Te re ke we Sd HARA wae 8 
The mortgagors were not in default .............. 8 

The trustees were guilty of misconduct and of viola- 
GUO ie GEOG «as os be 2d hie nw Be Oe WR Bd ow ane Oe 15 

The remedy of junior mortgagees is not limited to an 
attempt to buy the property at foreclosure ...... 18 


The order of the Maryland court ratifying the sale 
does not War THIS ACTION «oss = os v0 vs oe oe oo wa 8 WO 19 


RIN a cis sic se wins eae ai as eee ba ale wk a ae ee ee 22 


TABLE OF CASES, TEXTBOOKS, ETC. 


Allen v. Foer, 40 F. 2d 815; 59 App. D. C. 303 ........ 9 
Baior'v. Otto, TA0 Mids BS se oo e im sce com ad bed kets tes wre eee ee ee 21 
Brown v. Home Development Co., 2 A. 2d 742 ........ 12 
Borke v,. Dalaney,. 163 UB. 228 oy oc wie v0 om ve vg ov oe vee 9 
Calhoun County v. American Emigrant Co., 93 U.S.124 11 
Cancelaces v. Hollway, 123 F. 2d 984 ................ 15 
Chaplin v. Commissioner, 136 F. 2d 298 ............. 11 
Chew ¥. Baken 16s Mad. 657 «<< wa ue we oe ba we es ee ea Hs 19 
Church v. Holmes, 46 F. 2d 608 ..................06- 15 
Citizens Bank v. Davisson, 229 U.S. 212 .............. 10 
Coane v. Girard Trust Co., 182 Md. 577; 35 A. 2d 449... 21 
Drum v. Benton, 13 App. D. C. 245.0... cee eee eee 9 
Edmonds v. Hamilton Loan Society, 18 Ont. App. Rep. ' 
PEAT 6x his el init tach sinh asd ts eos Vg i HE et ak ine 1 
Wizel'v, Damen, 112 Md. B66 « co iw sa se on 3a 00 ws oe te ow 21 
Foster Milburn Co. v. Chinn, 202 F.175 .............. 19 


ii Index continued 


Page 
Garland +. Famer, 1 PF. Sapp. © . 02.04% i a0 kev eeaw sn 20 
GlaGer Vi, ASG, TT, BIB aie we tery wn are wi wie oi 018 em en ow or 11 
Hancnerey v. Led, Gli 0.8. 22 asi nse ssonsx ve sues 19, 20, 21 
Harris v, Hooper, 50 Ald. G87 ins s aes seve om oe ma ve ws 19 
Havana City R. Co. v. Ceballos, 139 F. 538 .......... 11 
Higbee v.. Chadwick, 220 F805 «x ia scan cy oa ea wa ee ae 16 
Holley v. Smalley, 269 F. 694; 50 App. D. C. 178 ..... 9 
Heiman, 7. Royer, 56 Fd BOT en sice wiiw wie ae re ond hi wn 15, 16 


Homestead Building Co. v. Waverly Loan Assn, 122 
Dn OAS 4 wa ve oe od ee eas ose tess OM On ree Ree OF 


Hughes v. MeDaniel, 202 Md. 626; 98 A.2d1........ 16, 21 
Hunt v. Townshend, 31 Md. 336 .« 0 005% sanave caw an 16 
In re Clrisman, 65 F’. Supp. 282 ....< cw ia din ios has en we cal 
Vy, Fe a, ee OE oo ve a whe em in ee Be ete are 20 
Keut ¥,. Lrviestend, 85 FF, 20 SiG. a iw vie <a im on ors be we ae 15 
Kramme v. Mewshaw, 147 Md. 535; 128 A. 468 ........ 16 
Kress, Hormistem, 161 Ma. 1 ssc avcc sie eect cena ins 17 
Leonard v. Groome, 47 Md. 499 .......cccccccvcccse 19 
Lyons v. Liberty Bank, 65 F. 2d 837 ............000. cal 
McLean v. Maloy, 1386 Md. 467 ............ceccceseee 21 
Merryman. v. Bruler, 59 BIG. 536 «ac nner cscs sce oe sen 21 
Moran v. 15th Ward Assn, 25 A. 2d 426 .............. 12 
Northern Pac. Ry. Co. v. Boyd, 177 F. 804 ............ 19 
Pacifie Ry. Co. v. Missouri Pae. Co., 111 U.S. 505 ..... 19 
Pennuyer vi Net, Oo Ua. 11% cue sa ng qs wa wi BEE Sse we 19 
Perkins v. Benguet Mining Co., 55 Cal. App. 2d 720; 

Be iad Me 00 des pis er tank oreg sree iad car ma ae ei be ee ya | 
Richards v. Holmes, 18 How. 143 ................... 19 
Robertson v. Chambers, 113 Md. 232 ................ 17 
Santor ws by ote: does Gol. « xa sy we on ee me ws dw HS we O8 19 
Shillaber vi Robison, OT U.S. 6S occa cs ws ccwee cece en 16 
Smith v. Schlein, 144 F. 2d 257 02... ccc cee cee nee 21 
Soruill v, Ballard; BS FP. Bh SIT ini win se ied awesome ow ones 15 
Surratt v. Fire Assn of Phila., 43 F. 2d 467 .......... 11 


Thorp v. American Aviation Co., 113 F. Supp. 764 .... 12 


TEXTBOOKS, ETC. 


Annotated Code of Maryland, 1951, Art. 66, sec.7.... 18 
Annotated Code of Maryland, 1951, Art. 13, sec. 31,44 9 
Bogert on Trusts & Trustees, Vol. 3, pp. 10,11 ...... 16 
Canons of Legal Ethics, American Bar Assn ........ 21, 22 


Index continued iii 

Page 

21 Corpus. J Bris, fi S82, S88 os ac ceniuswcnvernve eens 11 
41 Corpas Juris, p. 472, $66. 378 xc cievcinsaawen ne wes 12 
42 Corpus Juris, sec. 1537-1542 .......... 22. e ween 19 
42 Corpus Juris, sec. 1549-1551 ........ ccc cece 19 
56 Corpus Juris Secundum, sec. 629 ................ 19 


District of Columbia Code, 1951 edition, Title 28, see. 


Beige SEU ti om ne re Os WEG os Ok BREA heat eSRe kee 9 
Glenn on Mortgages, 1943, sec. 89, 104 ............. 16, 19 
Modern Real Estate Practice, Case .................. 10 
Real Estate Principles, Hoagland .................. 10 


Transactions of Maryland State Bar Assn, Vol. 53,1948 21 





INDEX TO APPELLANTS’ APPENDIX 


SC en <aee Seige as eg Pe ee a ee See es a 1 
TEI aa os in “pectoris aececrsttSe whats x dass Gang eked oe 3 
Motion for judgment on the pleadings or in the alter- 
native for Summary Judgment ................. 
SSULIIIEY, UA RIVGNIE bik ici ere nce in ed id ik dW ew 10 


a 


IN THE 


United States Court of Appeals 


For tHE Disrricr or CotumBiua Circuir 


No. 13,755 


RUSSELL HARDY er at, 
v. 


NORTHWESTERN FEDERAL SAVINGS AND 
LOAN ASSOCIATION et au. 


Appeal from the United States District Court 
For the District of Columbia 


——__—_——— 


BRIEF FOR APPELLANTS 


JURISDICTIONAL STATEMENT 
This is an appeal to reverse a judgment of the United 
States District Court for the District of Columbia, dated 
January 11, 1957, granting a motion for summary judg- 
ment (App. 10) 
Jurisdiction of the District Court was based on Title 11, 
section 306, of the District of Columbia Code, 1951 edition. 
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Jurisdiction of this Court is based on Title 28, section 
1291, United States Code, Judiciary and Judicial Proced- 
ure. 


The Complaint, showing the jurisdiction of the District 
Court, is printed at pages 1-5, Appendix. 


Appellants sued for $6,000 damages, for the destruction 
of the value, and security for, second trust real estate 
notes held by them, caused by a first trust foreclosure 
auction sale by appellees of the property on which their 
notes were secured. 


The evidence produced in support of the motion for sum- 
mary judgment showed that the foreclosure and sale were 
collusive and fraudulent, that the mortgage was not in de- 
fault, that the trustees violated the terms of the trust and 
were otherwise guilty of misconduct in making the sale, 
that the mortgagor was the purchaser of the property at 
the sale, ete. 


STATEMENT OF THE CASE 


Appellants sold residential property in Prince George’s 
County, Maryland, owned by them as tenants in common, to 
Mr. and Mrs. Kenneth H. Frey, for $16,950. Payment was 
to be made by $11,500 in cash and two promissory notes for 
$2,725, one payable to each of the appellants, and secured 
by a second deed of trust on the property. (R. 112) 


The Freys borrowed $11,000 from appellee Northwestern 
Federal, for which they gave their promissory note, se- 
cured by a first deed of trust on the property. Appellees 
Gibson and Copenhaver were the trustees for this loan. 
(R. 83-86) 


Appellants made delivery of the basic deeds in the trans- 
action, transferring their title to the Freys; and the deeds 
were recorded on August 11, 1955. (R. 80, 87) The two 
second trust notes were delivered to the appellants, and 
the deed of trust securing the notes was recorded on August 
11, 1955. The first trust note for $11,000 was delivered 
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by the Freys to Northwestern Federal, and the deed of 
trust securing that note was also recorded on August 11, 
1955. 

The first trust note provided for payment to Northwest- 
ern Federal on the first day of each month, (1) of interest 
at 5 percent per annum, calculated on the balance; (2) of 
principal and interest in monthly installments of $82; and 
(3) of one-twelfth of the annual taxes, assessments and in- 
surance on the property monthly. (R. 83-86) The taxes ete. 
were estimated by Northwestern Federal at $22 per month, 
for a total monthly payment of $104. (R. 96) 


On September 8, 1955, Northwestern Federal furnished 
the money for which it received the $11,000 first trust note; 
and a few days later the appellants received from an escrow 
company two checks for a total of $10,504.43 of that pay- 
ment as payment for the Freys on the purchase price. 


The first monthly payment on the Northwestern Federal 
note, after September 8, became due on October 1, 1955. 


Prior to May 31, 1956, the Freys made payments total- 
ling $906.50 on the note. Prior to that time eight monthly 
payments totalling $832 had become due. Overpayment of 
$74.50 had therefore been made. (R. 96, 101) 


The first deed of trust provides that upon default in the 
payment of the note the trustees shall, at the request of 
Northwestern Federal, sell the property at public auction 
and after previous public advertisement. (R. 83-86) 


Beginning on May 31, 1956, appellees Gibson and Copen- 
haver advertised the property for sale at auction on June 
27, 1956, with the statement in the advertisement ‘‘default 
having been made in the payments of the indebtedness’’ on 
the note. (Ex. A, p. 9) 


A short time before June 27, Mr. Frey consulted T. Ham- 
mond Welsh, Jr., an attorney, relative to the foreclosure. 
The consultation ended in an arrangement between them 
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for the Freys to take no action against the sale, and for the 
attorney to attend the auction and purchase the property, 
ostensibly for his law firm. (R. 199, 200) 


The sale occurred on June 27, 1956. It was attended only 
by the auctioneer, the treasurer and an attorney for North- 
western Federal, the trusteees, the son of the appellants, 
and two attorneys for the Freys, T. Hammond Welsh, Jr. 
and Carlyle B. Lancaster. (R. 312, 338, 339) 


Two bids were made, one by the loan corporation treas- 
urer, and the prevailing bid by Welsh, at $12,300. Welsh 
caused the title to be transferred to the name of Mildred 
B. Welsh, probably a relative. (R. 193, 196-200, 306, 327) 


At the ratification proceeding, the Freys (as the alleged 
defaulting mortgagors), and Mildred B. Welsh (as the 
ostensible foreclosure purchaser), were, despite their con- 
flicting interests, both represented by the attorneys Welsh 
and Lancaster. Not only was no defense whatsoever, 
legal or factual, made for the Freys by the attorneys, 
against the claims of the trustees and Mildred B. Welsh, but 
they joined forces with the trustees and devoted their ef- 
forts solely to procurement of ratification. (R. 158, 199, 
201) 


The deed of trust gives the trustees a power of sale upon 
default in payment of the note, but only ‘‘at the request”’ 
of Northwestern Federal. (R. 84) The trust instrument 
states that ‘‘upon default in the performance of any of the 
terms and conditions of said note . . . the said trustees 
shall at the request of said Association, sell ... said land 
and premises...’’ (R. 8) 


Northwestern Federal did not inform the trustees of any 
default by the Freys, and did not request them to make a 
sale of the property. 


The deed of trust also provides that the trustees may 
make a sale of the property only after ‘‘previous public 
advertisement.’’ (R. 84) 
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The trustees did not publish an advertisement of the 
property which was the subject matter of their trust. On 
May 31, 1956, they published an advertisement which was 
correct only in stating the location of the property. The 
advertisement stated ‘‘The property is improved by a one 
and one-half story detached frame dwelling, containing 6 
rooms and bath, oil fired heat.’’ (Ex. A, p.9) The property 
contained a two story dwelling, with a large attic and a 
large side screened porch, a garage, large shade trees, ete. 
The house contained in addition to a conventional dining 
room, a dinette, a floored and insulated attic, electric re- 
frigerator, new cabinets and counters in the kitchen, and 
was wired for air conditioners. (R. 188-192, 194, 195) 


One of the trustees was the president of Northwestern 
Federal: the other was a director and attorney for the 
company; and both were on its payroll. (R. 282, 283) 


The trustees had no knowledge that they had been named 
as trustees by Northwestern Federal until at least two 
months afterwards (July-August 1955), and then learned 
only casually. (R. 285-287) 


They had no knowledge of the terms of the trust, of the 
loan or other incidents of the transaction, until the adver- 
tisement of the sale was published in May 1956. They made 
no investigation and had no knowledge of any default by the 
Freys. They had access to the accounting records of North- 
western Federal on the subject, but did not examine them. 
They had no communication with the debtor on the subject. 
(R. 296, 297, 299) 


The trustees had no knowledge of any action of North- 
western Federal as to foreclosure, and no knowledge of 
whether, or when, or how, the matter had been referred to 
them for foreclosure. (R. 137, 142, 146) They had no knowl- 
edge whether they had been requested to make a sale of the 
property. (R. 291-293, 299) They made no effort whatever 
to procure such knowledge. 
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Before the day of the sale, the trustees had never seen 
and had absolutely no familiarity with the property. 
The advertisement of sale was composed by the attorney 
for Northwestern Federal, and when signed by the trustees 
they did not know and did not ascertain whether it was 
correct. (R. 304) 


This case was filed in the Court below on June 20, 1956. 
Proceedings for ratification of the sale were filed by the 
trustees in the Cireuit Court for Prince George’s County, 
Maryland, on June 22, 1956. Appellants appeared in that 
suit and opposed ratification. The sale was ratified in 
a judgment of September 11, 1956. Appellants took 
an appeal from the judgment to the Court of Appeals of 
Maryland. The case was argued in that Court on April 3, 
1957, but has not yet been decided. 


The District Judge granted the summary judgment on 
the grounds that (1) the mortgagors were in default; 
(2) there was no misconduct by the trustees affecting the 
fairness of the sale, or in violation of the trust; (3) 
appellants’ only remedy as second mortgagees was to 
buy the property in at the sale; and (4) the ratification 
by the Maryland Court is res judicata. (R. 57) 


STATEMENT OF POINTS 
1. The mortgagors were not in default. 


2. The trustees were guilty of misconduct and of vio- 
lation of the trust. 


3. The remedy of the appellants is not limited to an 
attempt to buy the property at the foreclosure sale, but in- 
cludes the right to contest the sale on the ground that it is 
invalid for any reason. 


4. The judgment of the Maryland court does not bar 
this action. 


o> 
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SUMMARY OF ARGUMENT 


The mortgagors were not in default, because the obliga- 
tion to pay principal and interest began on September 8, 
1955; their obligation was to pay $104 per month on the 
first of each month thereafter; at the time the foreclosure 
was declared, May 31, 1956, the total of the payments due 
was $832; at that time the mortgagors had made total pay- 
ments of $906.50, an overpayment of $74.50. 


The trustees were guilty of misconduct and violation of 
trust: in their business association with and employment 
by the debtor under the trust instrument; in neglecting 
to procure knowledge of the terms of their trust, whether 
there was a default, whether they had been requested to 
foreclose, and whether the advertisement was correct, as 
required by the trust instrument; in making a sale of the 
property without a request, and in publishing an incorrect 
and disparaging advertisement of the property; and in 
joining with the mortgagor, the purchaser, and their at- 
torneys to procure a judicial ratification of the sale. 


The remedy of junior mortgagees is not limited to an 
attempt to buy the property at a foreclosure sale, but in- 
cludes the right to oppose the foreclosure on the ground that 
it is invalid for any reason, and the right to compensation 
for injury resulting from an invalid foreclosure. 


The judgment of the Maryland Court does not bar this 
action, because that court had no jurisdiction, appellants 
were deprived of due process in being refused process for 
documentary evidence, the judgment is pending on appeal, 
Northwestern Federal was not a party to the proceeding, 
and the misconduct of the trustees and collusion of the 
mortgagors and the purchaser, and their attorneys at 
the sale and in the ratification proceedings was fraud- 
ulent. 


8 
ARGUMENT 
THE MORTGAGORS WERE NOT IN DEFAULT 

The decision of the District Judge that the mortgagors 
were in default, was based on the fact that their deed of 
trust and note to Northwestern Federal were dated June 3, 
1955. The trust and note were dated and signed by the 
Freys on June 3, 1955, and on that day were deposited 
with a professional escrow holder (Maryland Title & 
Escrow Corporation), for delivery and recording when 
and if all of the other necessary title and security docu- 
ments and purchase funds should likewise be deposited 
with it. 

On June 3 the escrow company also received for deposit 
the deed of appellant Katharine C. Hardy (RESH) trans- 
ferring her interest to the Freys. On August 8, 1955, the 
escrow company received for deposit a similar deed of 
appellant Russell Hardy. August 8 therefore was the ear- 
liest time at which the Freys could have had any title or 
ownership as the basis for their deed of trust of June 3 to 
the Northwestern Federal trustees. The three deeds were 
recorded by the escrow company on August 11, 1955. 


Northwestern Federal made no payment of the loan 
money directly to the Freys. Instead, it was deposited with 
the escrow company, to be used contingent upon consumma- 
tion of the transaction. The paramount concern of North- 
western Federal, and the only reason for using the escrow 
procedure, was that its money should never be in the 
possession or control of the Freys, but should remain en- 
tirely within their own control, eventually to be paid by 
the escrow company to the appellants as grantors; and then 
only after deeds conveying the title to the Freys had 
been received and recorded. 


The payment was made to appellants by the escrow com- 
pany on September 8, 1955; this date marking the time at 
which the money passed beyond the control of Northwest- 
ern Federal 


A 
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It is clear, therefore, that the Freys furnished no con- 
sideration for the loan prior to August 11, 1955, and that 
Northwestern Federal furnished no consideration for the 
note and trust prior to September 8, 1955. The District 
Judge, however, gave to the date of the note, June 3, 1955, 
conclusive effect as to the time and existence of the con- 
sideration given by Northwestern Federal. 


The date of the note is merely prima facie evidence of 
consideration and of the true date. 


The Codes of Maryland and the District of Columbia 
provide: 

Where the instrument or an acceptance or any in- 

dorsement thereon is dated, such date is deemed 


prima facie to be the true date of the making, drawing, 
acceptance or indorsement, as the case may be. 


Every negotiable instrument is deemed prima facie 
to have been issued for a valuable consideration; and 
every person whose signature appears thereon to ‘have 
become a party thereto for value. 


Annotated Code of in 1951, Art. 13, sections 
31, 44, pp. 608, 611 


District of Columbia Code, 1951 edition, Title 28, sec- 
tions 28-112, 28-201. 


The presumptions from the date and recitation of con- 
sideration, were rebutted, and the evidence showed that no 
consideration had been given for the note until September 
8, 1955, and that the note was not delivered to Northwestern 
Federal until shortly before that time. 


A promissory note takes effect from the time of delivery 
and not from its date. 
Holley v. Smalley, 269 F. 694; 50 App. D.C. 178 
Drum v. Benton, 13 App. D.C. 245 
Allen v. Foer, 40 F. 2d 815; 59m App. D.C. 303 
Burke v. Dulaney, 153 U.S. 228, 
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The escrow deposit and holding of the title and trust in- 
struments, promissory notes, and loan money, did not con- 
stitute a delivery or transfer of the considerations among 
the parties. 


This real estate transaction was the subject of a con- 
ventional escrow deposit and holding. 


Escrow is sometimes used when borrowed money is 
necessary to complete the payments for the property. 
In such case the mortgagee wants to make sure that 
good title has been transferred to the grantee, sub- 
ject only to his mortgage. The deed, the mortgage, 
the mortgage funds, and the equity funds are all 
deposited with the escrow agent. When the trans- 
action is completed and all papers are recorded the 
deed goes to the buyer, the mortgage to the mort- 
gagee, and the proceeds of the mortgage together 
with the equity funds to the seller. 


Real Estate Principles, Henry E. Hoagland, Ph.D., 
Professor of Business Finance, College of Com- 

- merece and Administration, The Ohio State Uni- 
versity ; former member Federal Home Loan Bank 
Board; 2d ed., 1949, p. 137. 


See also: 


Modern Real Estate Practice, Frederick E. Case, 
Associate Professor, University of California, 
Los Angeles, 1956, p. 228. 


An escrow holder is not an agent, and in a transaction 
for the purchase and sale of real estate an escrow holder is 
not an agent of the purchaser. 


The effect of the deposit of the contract and check 
with the bank was to constitute it a custodian or stake- 
holder for the benefit of both parties, holding the money 
without right or interest in it, bound above all things 
not to take sides between the parties, and answerable 
ultimately to the one or the other, according to their 
respective rights. 


Citizens Bank v. Davisson, 229 U.S. 212 
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ne v. Inberty Bank, 65 F. 2d 837, 839, CA D.C. 
1 


Havanna City R. Co. v. Ceballos, 139 F. 538, 539, 
CA 2, 1905 


Glover v. Chase, 11 F. 375, D.C. Minn. 1882. 


Documents, money or other property deposited in es- 
crow continue to belong to the several depositors until 
the condition of the escrow is performed and delivery is 
made. 





While the deed was held in escrow, there was no 
> delivery to the grantee and the legal title remained 
in Glenn, the grantor. 


| Surratt v. Fire Assn. of Phila., 43 F. 2d 467, 471, 
CA 4, 1930. 


"” Chaplin v. Commissioner, 136 F. 2d 298, 302, CA 9, 
1943. 


In re Chrisman, 35 F. Supp. 282, 283, D.C. Cal. 1940. 
21 Corpus Juris, pp. 882, 888, sections 28, 33. 


Obligations stipulated in instruments held in escrow, do 
not begin until the condition of the escrow has occurred. 


Calhoun. County, v. American Emigrant Co., 93 
U.S. 124. 


Surrat v. Fire Assn. of Phila., 43 F. 2d 467, CA 4, 
1930. 


Glover v. Chase, 11 F. 375, D.C. Minn. 1882. 
Thus, the obligation on a promissory note given in pay- ! | 
ment for real estate to be conveyed to the maker, and placed , 


in escrow pending delivery of the deed, does not become 
effective when the note is deposited. 


Glover v. Chase, swpra. 


The claim made by appellees in this case, and upheld by 
the District Judge, is that a lender of money is entitled to 
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the return of a substantial part of the principal before any 
part of the principal has been furnished to the borrower. 
We can find no reported decision or other authority pro or 
con on the subject, probably because prior to this case no 
lender has had the audacity to make such a claim. 


In some cases claims have been made by lenders that they 
were entitled to interest for a period prior to providing 
the principal. Such claims have been denied, however, ex- 
cept where there has been a special agreement for prior 
payment. 


Moran v. 15the Ward Assn., 25 A. 2d 436 (N.J. 1942) 


In Homestead Building Co. v. Waverly Loan Assn., 122 A. 
344, 345 (N.J. 1923), where a mortgage was dated March 
8, but the money was not furnished until June 8, the lender 
claimed interest from the date of the mortgage, but the 
Court of Errors and Appeals of New Jersey denied the 
claim saying: 


Our opinion is that they are only entitled to interest 
from the time they advanced the money unless there 
was some arrangement that the defendant was to hold 
the money subject to the plaintiff’s order, and there is 
no such proof. (p. 345) 


Edmonds v. Hamilton Loan Society, 18 Ontario App. 
Rep. 347. 

Brown v. Home Development Co., 129 N.J. Eq. 177- 
178; 2 A. 2d 742, 746. 

Thorp v. American Aviation Co., 113 F. Supp. 764, 
766, D.C. Pa. 1953. 


When a mortgage is given to secure a loan or advance 
of money the right to interest thereon accrues, not 
necessarily from the date of the mortgage, but from 
the time the money is actually advanced or paid out by 
the mortgagee, unless there is some arrangement 
whereby the mortgagee is to hold the money subject 
to the mortgagor’s order. 


41 Corpus Juris, p. 472, sec. 378. 
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The evidence showed that there was no such agreement 
or arrangement in this case, and the fact was not disputed. 


Even, however, if it be assumed that Northwestern Fed- 
eral was entitled to payment of interest from June 3, 1955, 
the Freys were not arrears when the foreclosure procedure 
was begun. 


The accounting record of Northwestern Federal for the 
loan is reproduced on the opposite page. The District 
Judge seems to have accepted as conclusively correct all 
of the entries which it contains. The account, however, 
shows improper and unfair accounting methods, baseless 
and inflated interest charges, and baseless charges for 
taxes, which render it intrinsically unreliable. None of the 
entries and computations is correct, except entries of the 
payments made. For instance, the first entry, charging 
$11,000 as of June 9, 1955, makes and capitalizes an in- 
terest charge on that amount on the same date. All of the 
other interest charges are also prematurely made and 
capitalized, i.e., a method of charging interest on unearned 
interest. 
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THE TRUSTEES WERE GUILTY OF MISCONDUCT AND OF 
VIOLATION OF THE TRUST 


The trustees were guilty of misconduct and violation of 
trust (1) in occupying the positions of paid president, di- 
rector and attorney of Northwestern Federal, and at the 
same time the positions of trustees under the deed of trust; 
(2) in failing to possess or procure any knowledge of the 
loan transaction, of the property and of their trust, or any 
knowledge of whether there was a default, whether they 
had been requested to foreclose, or whether the advertise- 
ment was correct; (3) in making a sale of the property 
without a default by the mortgagors; (4) in making a sale 
of the property without a request from Northwestern Fed- 
eral, as required by the trust instrument; and (4) in ap- 
proving and permitting to be published a disparaging ad- 
vertisement of the property, which did not even approxi- 
mate a correct description. 


This Court said in Canelacos v. Hollway, 123 F.2d 934, 
935, 1941: 


We have repeatedly pointed out the impropriety of 
the exercise of a power of sale under a deed of trust 
by a trustee who is, or is associated with, the owner of 
the debt secured. The conflict between such a trustee’s 
interest and his duty to the debtor has led us to re- 
strain such sales and substitute a disinterested trustee. 


tre hi Ballard, 58 F.2d 517, 519; 61 App. D.C. 
112, 114. 
Kent v. Livingstone, 83 F.2d 316; 65 App. D.C. 291. 


The fiduciary duty of the trustees applied to the interest 
of appellants, as well as to that of the mortgagor and of 
appellees. 


A trustee named in a deed of trust to secure a loan 
sustains a fiduciary relationship to the debtor as well 
as to the creditor. 


Holman v. Ryon, 56 F. 2d 307, 310, C.A. D.C. 1932. 
Church v. Holmes, 46 F. 2d 608. 








16 


In the event it becomes necessary to sell the trust 
property, it is his duty not only to conform to the 
legal requirements, but to see that the sale is con- 
ducted fairly, to the end that a reasonable amount 
may be realized therefrom. 


Holman v. Ryon, 56 F. 2d 307, 310, C.A. D.C. 1932. 


Trustees must comply with conditions precedent to the 
exercise of a power of sale. 


Shillaber v. Robison, 97 U.S. 68, 78 
Higbee v. Chadwick, 220 F. 873 
Glenn on Mortgages, 1943, sections 89, 104. 


Trustees must examine carefully the terms of the trust, 
in order to ascertain their duties. 


The trustee’s most fundamental duty is to obey 
the directions of the settlor. This he cannot do unless 
he has studied them. 


Bogert on Trusts € Trustees, Vol. 3, pp. 10, 11 
Hughes v. McDaniel, 202 Md. 626; 98 A.2d 1, 1953. 


The deed having thus minutely and particularly 
prescribed the circumstances under which, and the 
manner in which, the trustees should have authority 
to sell the trust property, they have no power nor 
authority to dispose of it under any other circum- 
stances or in any other manner. 


Hunt v. Townshend, 31 Md. 336, 339, 1869. 
Kramme v. Mewshaw, 147 Md. 535; 128 A. 468 


Publication of an incorrect and disparaging advertise- 
ment was misconduct and violation of the trust by the 
trustees. 


The advertisement was a description of an entirely dif- 
ferent and much less desirable and valuable thing from that 
which was to be sold. It fell wholly short of representing 
the property as attractively as the facts and fairness per- 
mitted. It failed to truthfully inform the public and to 


+ 
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invite all of the potential bidders for the real thing which 
was to be sold. The result was that not a single real and 
bona fide bidder attended. Those attending the sale were 
the auctioneer, the treasurer and an attorney of the loan 
company, the trustees, the son of the appellants, and two 
attorneys for the Freys. Two bids were made: one by a 
representative of the loan company and the other by an 
attorney for the Freys. They had the advantage of know- 
ledge of the truth about the property which the advertise 
ment did not disclose, and of the discouragement and 
reduction of competition resulting from the incorrectness 
of the advertisement. 


In Kress v. Hornstein, 161 Md. 1, 1931, the Court re- 
versed a judgment approving a foreclosure sale on the 
ground that the advertisement was defective. The Court 
said: 

A very important function (of the advertisement) 
is to attract bidders. And this can best be done by 


making the thing to be sold as attractive as fairness 
permits. (p. 173) 


We are satisfied that no prudent man dealing with 
his own property would have omitted in the advertise- 
ment to call attention to the advantages mentioned. 
And this court has held in a number of cases that it 
is the duty of the trustee to exercise the same judg- 
ment and prudence in making a sale that a careful 
owner would exercise. (p. 173) 


In Robertson v. Chambers, 113 Md. 232, 1910, a sale was 
disapproved for a similar reason. The advertisement de- 
scribed the property as improved by a three story brick 
building when, in fact, it also contained a small office 
building anda stable. Referring to the duty of the trustee, 
the Court said: 


not being familiar with the property, he should have 
informed himself as to the improvements thereon, 
the rights belonging thereto, and such other facts in 
connection therewith as would have enabled him to 
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advertise it properly and bring it into the market 
in such manner as to obtain a fair market price there- 
for. This... he failed to do. (p. 238) 

It was the duty of the trustee, in the sale of this 
property, to exercise the same degree of judgment 
and prudence that a careful owner would have exer- 
cised in the sale of his own property; and he was 
bound for the protection of the interests of all con- 
cerned, to bring the property into the market in such 
manner as to obtain a fair market price therefor. 
(p. 238) 


In this case, one of the trustees was the president, and 
the other a director and attorney for, Northwestern 
Federal. Both were on its payroll. Their total lack of 
knowledge and supervision of, and indifference to, their 
trust in this case, make them trustees in name only, mere 
instrumentalities for the effectuation of wrongful fore- 
closures. They are trustees in many other similar trans- 
actions for the same lender, a fact which makes repeated 
instances of neglect and wrong probable. 


THE REMEDY OF JUNIOR MORTGAGEES IS NOT LIMITED TO 
AN ATTEMPT TO BUY THE PROPERTY AT FORECLOSURE 
Junior mortgagees make bids at foreclosure sales of 

property, not for the purpose of buying but to cause higher 

bidding by others, until higher offers allow payment of 
the junior debt. The law does not limit them to this pro- 
cedure as a remedy, and preclude an action by them for 

a wrongful foreclosure by which their security is des- 

troyed. The law does not require junior creditors to 

countenance and participate in, and probably estop them- 
selves from opposing, a wrongful sale, by bidding or other- 
wise. 


It is elementary that a junior mortgagee who may be or 
has been injured by a foreclosure is entitled to contest it 
on the ground that it is invalid for any reason. 


Article 66, section 7, Annotated Code of Maryland, 
Flack, 1951, p. 2942. 
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Leonard v. Groome, 47 Md. 499 

Harris v. Hooper, 30 Md. 537 

Chew v. Baker, 133 Md. 637 

Richards v. Holmes, 18 How. 143 

Glenn on Mortgages, Vol. 1, p. 522, sec. 86.4 

42 Corpus Juris, sections 1537-1542, p. 36; sections 
1549-1551, pp. 39-40 

59 C. J. S., section 629, p. 1117 


This case is an instance of an ancient scheme to elimi- 
nate a junior creditor on the basis of a fictitious default, 
in which the first mortgagee, mortgagor and trustees, while 
pretending to act separately in reality join together to 
procure a judicial ratification of a foreclosure sale. The 
junior creditor has a standing to defeat the scheme, even 
after the ratification. 


Pacific Ry. Co. v. Missouri Pac. Co., 111 U.S. 505 
Northern Pac. Ry. Co. v. Boyd, 177 F. 804 
Sanford v. White, 132 F. 531, 533-534, 535. 


THE ORDER OF THE MARYLAND COURT RATIFYING THE SALE 
DOES NOT BAR THIS ACTION 


The Maryland Court was without jurisdiction to enter- 
tain the proceeding for ratification. The Maryland Code 
provides that no suit shall be maintained in any court 
of the State by a foreign corporation, or by anyone 
claiming under it, if it has not established and registered 
a resident agent with the State Tax Commission. (An- 
notated Code of Maryland, Flack 1951, Vol. 1, pp. 1028- 
1031, Article 23, section 87.) Northwestern Federal was 
a foreign corporation, but maintained a false registration 
of a resident agent. 


Pennoyer v. Neff, 95 U.S. 714 
Hamsberry v. Lee, 311 U.S. 32, 40. 
Foster Milburn Co. v. Chinn, 202 F. 175, CA 2. 


The failure of Northwestern Federal to comply with 
the Maryland statute, deprived appellants of their right 
to effective process against it. Appellants procured a 
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summons for service on the alleged resident agent, for the 
production of documentary evidence relative to the loan 
transaction; but the sheriff found that neither the agent 
nor Northwestern Federal was located at the place of 
registration, and the summons was returned without ser- 
vice. The Maryland court refused to dismiss the pro- 
ceeding or to require the production of the documents. 
(R. 147, 165, 168) 


Appellants were thus compelled to litigate against appel- 
lees, for whom process against appellants, as residents 
of Maryland, was available and fully effectual, but against 
whom appellants could procure no effective process. The 
effect was a denial to appellants of the right to procure 
and offer evidence. It needs no argument to show that the 
appellants were thus deprived of the rudiments of a fair 
trial. 

A person’s right to reasonable notice of a charge 
against him, and an opportunity to be heard in his 
defense—a right to his day in court—are basic in 
our system of jurisprudence; and these rights in- 
clude, as a minimum, a right to examine witnesses 
against him, to offer testimony, and to be represented 
by counsel. (Italics ours) 

In re Oliver, 333 U.S. 257, 273, 1948. 

Hansberry v. Lee, 311 U.S. 32, 40. 


A judgment which is not supported by due process is not 
entitled to full faith and credit. 


Garland v. Fulmer, 1 F. Supp. 8. 


The Maryland judgment is not final, but is now pending 
on appeal in the Court of Appeals of Maryland; and thus 
has an interlocutory and contingent status. 


Northwestern Federal was not a party to the proceeding 
in the Maryland Court. In that court the trustees con- 
tended that they were not claiming under Northwestern 
Federal and that it was not the real party in interest. 
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(R. 344, 345) In the District Court, Northwestern Federal 
contended that it was a party to the Maryland proceeding, 
and that the judgment there barred the action here. (R. 
10, 14, 15) 


If Northwestern Federal was not a party to the Mary- 
land action, this action is not barred against it. 


Hansberry v. Lee, 311 U.S. 32. 


The misconduct of the trustees, the collusion of the 
mortgagors and their attorneys for bidding and purchasing 
at the sale, the double and conflicting representation of the 
mortgagors and the purchaser by the same attorneys, 
prior to and during the ratification proceedings, infects 
the judgment with fraud and deprives it of any faith and 
credit in the courts of other states at the instance of 
appellees. 


Smith v. Schlein, 144 F. 2d 257, C.A. D.C. 1944 

Perkins v. Benguet Mining Co., 55 Cal. App. 2d 720; 
132 Pac. 2d 70. 

Coane v. Girard Trust Co., 182 Md. 577; 35 A. 2d 
449 


The purchase at the foreclosure sale by the mortgagors’ 
attorney was prima facie fraudulent. The evidence did 
not rebut the inference. 


Hughes v. McDaniel, 202 Md. 626; 98 A 2d 1, 1953 
Baker v. Otto, 180 Md. 53; 22 A 2d 924, 1941 
McLean v. Maloy, 136 Md. 467 

Etzel v. Duncan, 112 Md. 346 

Merryman v. Euler, 59 Md. 588 


The Canons of Professional Ethics of the Maryland Bar 
Association state that ‘‘The lawyer should not purchase 
any interest in the subject matter of the litigation which 
he is conducting.’’ (Vol. 53, 1948, Transactions of Mary- 
land State Bar Assoctation.) 
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The Canons of Professional Ethics of the American Bar 
Association state: 

It is unprofessional to represent conflicting interests, 

except by express consent of all concerned given after 

a full disclosure of the facts. Within the meaning 

of this canon, a lawyer represents conflicting interests 

when in behalf of one client, it is his duty to contend 

for that which duty to another client requires him to 
oppose. (Canon 6). 


* * * 2 * * * * * 


The lawyer should not purchase any interest in the 
subject matter of the litigation which he is conducting. 
(Canon 10.) 


CONCLUSION 


It is respectfully submitted that the judgment of the 
District Court should be reversed. 


Russet, Harpy, Sr. 
RvusseLtt Harpy, Jr. 
Attorneys for Appellants 
JUNE 1957. 
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APPENDIX FOR APPELLANTS 
Filed June 20, 1956 


UNITED STATES DISTRICT COURT FOR THE 
DISTRICT OF COLUMBIA 


Russet Harpy, Sr., 
1012 14th St., N. W. 
Washington, D. C. 


Katsarine C. Harpy, 
11005 Babington Lane, 
Silver Spring, Maryland, Plaintiff's, 


Vv. 


NORTHWESTERN FEDERAL SAVINGS Civil Avtion 
AND Loan ASSOCIATION, No. 2373-’36 
1415 I Street, N. W., 

Washington, D. C. 


Ricumonp H. Grsson, Trustee 
1415 I Street, N. W., 
Washington, D. C. 


Wiiuu K. Copennaver, Trustee 
925 15th Street, N. W., 
Washington, D. C., Defendants. 


Injunction—Damages 


1. The plaintiffs were tenants in common of the fee 
simple estate in real property in Prince George’s County, 
Maryland, designated as 4409 Tuckerman Street University 
Park, Maryland, constisting of a residence, garage, fixtures, 
and adjacent land area, until on or about August 15, 1955. 


2. On or about June 1, 1955, Kenneth H. Frey, A. H. 
Davis, and Northwestern Federal Savings and Loan Asso- 
ciation, arranged and agreed that, without the knowledge 
or consent of the plaintiffs, Frey should take physical pos- 
session of, and occupy and reside in and upon 4409 Tucker- 
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man Street; that A. H. Davis should assist Frey in effect- 
ing access to and entry upon said property; and that North- 
western Federal Savings and Loan Association should 
receive monthly payments from Frey for the possession 
and occupancy of said property. 


61 3. Pursuant to the aforesaid arrangement and 

agreement, Davis and Frey entered upon said prop- 
erty, Frey possessed, occupied and resided therein; and 
Northwestern Federal Savings and Loan Association re- 
ceived payment from Frey, prior to September 8, 1955, of 
approximately $450. 


4. On or about July 26, 1955, the plaintiffs learned of 
the possession and occupancy of the property by Frey, 
and forthwith made demand upon Frey, Davis and North- 
western Federal Savings and Loan Association that the 
property should be vacated immediately; but they failed 
and refused to do so. 


5. Prior to June 3, 1955, Frey and Northwestern Federal 
Savings and Loan Association entered into an agreement 
to the effect that the loan association should provide $11,000 
to be used by Frey as part payment for the purchase of the 
property 4409 Tuckerman Street, and that repayment of 
the loan should be secured by a deed of trust from Frey 
and Carrie B. Frey, his wife, conveying the property to 
Richmond H. Gibson and William K. Copenhaven, as trus- 
tees, for the benefit of the loan association. Pursuant to 
said agreement, on June 3, 1955, the Freys executed and 
delivered to the loan association a deed of trust, purporting 
to convey the property to Gibson and Copenhaver, as 
trustees, as aforesaid. 


6. On or about June 3, 1955, the Freys executed and de- 
livered to the loan association a promissory note for $11,000 
providing for monthly payments beginning on or about July 
3, 1955 of principal, interest, taxes, assessments and insur- 
ance. 
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7. The deed of trust provided that upon default in the 
performance of any of the terms or conditions of said 
note, the trustees should at the request of the loan associa- 
tion, sell the property at public auction, upon such terms 

and conditions as they should deem advantageous 
62 and proper; convey the fee simple title to the pur- 

chaser thereof; and apply the proceeds of the sale to 
the payment of the note, costs, charges, expenses, fees, 
counsel fees, taxes, insurance, assessments, interest, and 
commission on sale. 


8. The Freys made payments to the loan association on 
the note for July, August and September 1955, in the 
amount of approximately $450. 


9. The plaintiffs entered into an agreement with the 
Freys, to sell and convey the property 4409 Tuckerman 
Street to them for $16,950; payment to be made $11,500 in 
cash, and two promissory notes of $2,725 each, secured by 
a second deed of trust on the property; $11,000 in cash to 
be delivered to the plaintiffs for the Freys by Northwestern 
Federal Savings and Loan Association, upon delivery to 
the Freys of deeds by the plaintiffs. 


10. Pursuant to said agreement, on or about August 15, 
1955, the plaintiffs executed and delivered deeds to the prop- 
erty to the Freys, and received from them the two promis- 
sory notes for $2,725 each, as aforesaid. The Northwest- 
ern Federal Savings and Loan Association failed and re- 
fused to make any payment of the $11,000 to the Freys or 
to the plaintiffs in their behalf, and continued to fail and 
refuse to do so until on or about September 9, 1955. 


11. On or about May 31, 1956, the Northwestern Federal 
Savings and Loan Association requested Richmond H. Gib- 
son and William K. Copenhaver, trustees as aforesaid, to 
sell the property 4409 Tuckerman Street, on the ground 
that the Freys had defaulted in payments on the note for 
$11,000 held by it as aforesaid; and the trustees are plan- 
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ning, preparing and intend to sell the property at public 
auction on June 27, 1956, at any price sufficient to pay the 
indebtedness due to the loan association. 


63 12. The alleged defaults of the Freys are based 

on the false supposition by the loan association that 
on or about June 3, 1955, it delivered to the Freys or the 
plaintiffs, the $11,000 secured by the deed of trust by virtue 
of which the proposed sale is to be made; whereas the 
loan association had not delivered or parted with any part 
of such sum until on or about September 9, 1955. Although 
the Freys made payments to the loan association from 
June to September 1955, on the false supposition that it 
had loaned or paid $11,000 in their behalf, as aforesaid, the 
loan association has determined that the default has oc- 
curred by disregarding such payments, and without giving 
the Freys any credit for the payments from June to Sep- 
tember 1955. 


13. Insofar as the Freys are otherwise, if at all, in default 
in the monthly payments provided for in the aforesaid 
note, they have relied on statements by the Northwestern 
Federal Savings and Loan Association extending the time 
for making said payments. 


14. The trustees plan and intend to sell said property 
for any sum sufficient to pay the indebtedness due to the 
loan association, which is greatly less than its fair and 
reasonable value. As a result, the plaintiffs will be deprived 
of the security for the payment of the notes held by them, 
as aforesaid, and will be damaged in the sum of $6,000. 


WaereroreE the plaintiffs pray: 


1. That the defendants be enjoined from making the 
proposed sale of the property 4409 Tuckerman Street, 
University Park, Maryland, on June, 27, 1956. 


2. That the plaintiffs may have judgment against the 
defendants in the sum of $6,000. 
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64 3. That the plaintiffs have such other and further 
relief under their claim as is just. 


4, That the plaintiffs recover their costs. 


RvusseEtu Harpy, Sr. 
Russell Hardy, Sr. 
Attorney for Russell Hardy, Sr. 


RusseLut Harpy, Jr. 
Russell Hardy, Jr. 
Attorney for Katharine C. Hardy 


1012 14th St., N. W. 
Washington, D. C. 
June 20, 1956. 





65 Filed July 10, 1956 
Answer of Defendants to Complaint for Injunction—Damages 
First DeFENsE 


The complaint fails to state a claim against the defend- 
ants upon which relief can be granted. 


SeconD DEFENSE 


1. The defendants, because of lack of knowledge and in- 
formation sufficient to form a belief, can neither admit nor 
deny allegation of Paragraph 1. 


2. Paragraph 2 is denied. 


3. The defendants are without knowledge sufficient to 
form a belief as to the averment of the entry of Frey in and 
upon said property and his occupancy therein, and can 
therefore neither admit nor deny same. Further answering, 
the defendants state that they had nothing whatever to do 
with the delivery and possession of said property to Frey 
or anyone else. The defendants deny that the defendant 
No. 1 received payments from the Freys prior to Septem- 
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ber 8, 1955, of approximately $450.00. Further answering, 
the defendants say that the defendant No. 1 agreed 
66 = to make a first trust loan to the Freys, the contract 
purchasers of said property from the plaintiffs, and 
when the title was reported clear the said defendant No. 1 
sent its letter of instruction to the title company making 
settlement. Defendants No. 2 and No. 3 were named 
trustees under the deed of trust securing the note given by 
the Freys for the loan made by the defendant No. 1. The 
payments made by the Freys to defendant No. 1 were upon 
said note, which payments prior to September 8, 1955, 
amounted to $104.00. The said Freys have been and con- 
tinue to be in arrears in their installment payments of 
said note. 


4. The defendants are without information or knowledge 
as to when the plaintiffs learned of the possession and 
occupancy of the property by the Freys, or whether the 
Freys are or ever have been in possession and occupancy 
of said property, or if and when the plaintiffs made demand 
upon said Freys or upon A. H. Davis for possession of said 
premises. The defendants deny that the plaintiffs ever 
made demand upon defendant No. 1 that said property 
should be vacated. 


5. Paragraph 5 is admitted, and further answering Para- 
graph 5, the defendants say that on June 3, 1955, the plain- 
tiff, Katharine C. Hardy, one of the contract sellers, exe- 
cuted her deed conveying to the Freys her right, title 
and interest in said property as tenant in common with the 
plaintiff, Russell Hardy, Sr., but that said plaintiff, Russell 
Hardy, Sr., and his wife, Elizabeth Hardy, neglected to 
execute said deed until August 2, 1955, which deed and 
the deed of the plaintiff, Katharine C. Hardy, were re- 
corded August 11, 1955. 


6. Admitted. 
7. Admitted 
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8. Paragraph 8 is denied, and further answering Para- 
graph 8, the defendants aver that the Freys paid the 
67 July 1, 1955, installment upon said note on July 3, 
1955, in the sum of $104.00. The August 1 and 
September 1, 1955, installments were not paid until Oc 
tober 24, 1955. The October 1, 1955, installment was not 
paid until November 1, 1955. The November 1, 1955, and 
December 1, 1955, installments were paid on January 30, 
1956; that no payments have been made upon said note 
since that date. 


9. The defendants, upon information and belief, admit 
that the plaintiffs agreed to sell said property to the Freys 
for $16,950.00. Because of lack of information and knowl- 
edge sufficient to form a belief, the defendants can neither 
admit nor deny the remaining allegation of Paragraph 9. 


10. The defendants deny that on or about August 15, 
1955, the plaintiffs executed and delivered deeds of the 
property to the Freys, but say that the deeds were delivered 
and executed on the dates set forth in Paragraph 5 of 
this answer. Further answering, the defendants say that 
defendant No. 1 delivered its check to the title company on 
June 9, 1955, and it was cashed by the title company on 
June 13, 1955; that the delay of the plaintiffs is receiving 
the proceeds from the title company was due to the neglect 
and tardiness of the plaintiff, Russell Hardy, Sr., and his 
wife, Elizabeth, in executing their deed and depositing 
it with the title company in fulfillment of the contract of 
sale. The defendants admit that the plaintiffs finally com- 
pleted the settlement and received payment from the title 
company and likewise received the two promissory notes 
secured by a second deed of trust upon said property. 


11. Admitted. 
12. Denied. 
13. Denied. 
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14. The defendants admit that plans are being made to 
sell said property, but aver that said sale will be made 
pursuant to the terms of the deed of trust securing the 
note. 


68 WHereEFoRE having now answered, the defendants 
pray that the complaint be dismissed and that they 
may have judgment for their cost. 


And that they may have such other and further relief 
as to this honorable Court may seem just and proper. 


JESSE Lee Haunt 

Jesse Lee Hall 
815 - 15th Street, N. W. 
Washington, D. C. 


Wim E. Hurcuinson 
Wm. E. Hutchinson 
925 - 15th Street, N. W. 
Washington, D. C. 


Attorneys for Defendants 





69 Filed July 20, 1956 


Motion of the Defendants for Judgment on the Pleadings or in 
the Alternative for Summary Judgment 


Come now the defendants, by and through their attorneys, 
and move the Court to grant unto the defendants, and each 
of them, judgment on the pleadings or, in the alternative, 
summary judgment and for reasons state: 


1. The complaint fails to state a cause of action upon 
which relief can be granted. 


2. The complaint states that the plaintiffs entered into 
a contract to sell said property to Kenneth H. Frey and 
Carrie B. Frey; that pursuant to said agreement, the 
plaintiffs executed and delivered their respective deeds to 
the property to the Freys and took back from them two 
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promissory notes secured by a second deed of trust; that 
on or about September 8, 1955, the plaintiffs received the 
balance of the purchase price in cash (Paragraphs 9 and 
10 of complaint). 


3. If the Freys entered into possession and occupancy 
of the premises prior to the delivery of the deeds and re- 
ceipt of the consideration by the plaintiffs, as alleged in 
the complaint, the subsequent delivery of the deeds by the 
plaintiffs and acceptance of the consideration with knowl- 
edge of said possession and occupancy works an estoppel 
to their claims for injunction and damages. 


70 4, The delay in the plaintiffs receiving the cash 

and the second trust notes from the title company 
making settlement was due to tehir tardiness in fulfilling 
the contract of sale. 


5. The complaint, on its face, shows that the plaintiffs 
suffered no damages by the Freys taking possession prior 


to the delivery of the deeds, if they did so take possession 
as alleged by the complaint. 


6. From the pleadings and supporting affidavits and ex- 
hibits it clearly shows that there is no genuine issue to be 
tried in this case and the defendants are entitled to judg- 
ment on the pleadings or, in the alternative, summary 
judgment. 

7. For such other and further reasons as may be shown 
upon argument on these motions. 


JessE Lee Hay 

Jesse Lee Hall 
815 - 15th Street, N. W. 
Washington, D. C. 


Wo. E. Hourcainson 
Wm. E. Hutchinson 
925 - 15th Street, N. W. 
Washington, D. C. 


Attorneys for Defendants 
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111 Filed Jan. 11, 1957 
Summary Judgment 
Upon consideration of the motion of the defendants for 
judgment on the pleadings or, in the alternative, for sum- 
mary judgment, and the plaintiffs’ opposition thereto, and 
the affidavits and exhibits filed for and against said motion, 
and the arguments of counsel for the respective parties in 
open court, it is by the Court this 11th day of January, 
1957, 


ApJUDGED, OrpERED and Decreep, That the defendants’ 
motion for summary judgment be and is hereby granted. 


Davm A. PINE 
Judge 








BRIEF FOR APPELLEES AND APPENDIX 
SL IDE EIN A I SN SEER EI TTES 





[IX THE 


United States Court of Appeals 


For THE District oF COLUMBIA Chen re 


No. 13,755 


RUSSELL HARDY er an, 
v. | 
NORTHWESTERN FEDERAL SAVINGS AND 
LOAN ASSOCIATION er at. 


' Appeal from the United States District Court 
Caste > 3, Rape the District of Columbia 


eh ee fee Jesse Les Haru 
_ Wriuiam BE. HutcHinson 
esky Yj Attorneys for Appellees 





Press or Brron S. ADAMS, WasHINcTON, D.C. 





STATEMENT OF THE QUESTIONS PRESENTED 


1. In a motion for summary judgment if, from the 
pleadings, supporting affidavits and exhibits, it appears 
that the mortgagor is in default under first mortgage, is 
the Junior Mortgagee entitled to an injunction against 
foreclosure by the Senior Mortgagee, in the absence of 
any allegations of fraud, because the foreclosure will 
deprive him of the security for the debt due him? 


2. Does a Junior Mortgagee have any claim for dam- 
ages against the Senior Mortgagee, or deed of trust trustee, 
where the Junior Mortgage is extinguished by a lawful 
foreclosure sale under the Senior Mortgage, or is it damnum 
absque injuria? 


3. Where holder of note secured by second deed of trust 
filed suit in the District of Columbia Court to enjoin trustees 
under first deed of trust from selling real estate located in 
Maryland covered by the trusts but takes no steps whatever 


to procure a restraining order or preliminary injunction, 
and the trustees in the first deed of trust thereafter sell 
the real estate pursuant to the power granted them in 
the deed of trust, is the injunctive relief prayed for 
thereby rendered moot? 


4. If the Court having jurisdiction of the subject matter 
(real estate) and of the parties in a foreclosure proceed- 
ings by the Senior Mortgagee, allows the Junior Mort- 
gagee to intervene and file exceptions to the report of sale 
made by the Senior Mortgagee, and the Junior Mortgagee 
is given full opportunity to produce testimony and doc- 
umentary evidence at the trial on the issues raised by 
his exceptions to the sale, and the rules of the Court are 
available to him and ample to require production of such 
evidence as the Junior Mortgagee deems he needs to sup- 
port his case, is the hearing res judicata to another action 
in another jurisdiction by the Junior Mortgagee to enjoin 
the foreclosure sale where the grounds presented in the 
former trial are the same urged in the latter? 
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IN THE 


United States Court of Appeals 


For THE District or Cotumsia Circuit 


No. 13,755 


RUSSELL HARDY er au, 
v. 


NORTHWESTERN FEDERAL SAVINGS AND 
LOAN ASSOCIATION er at. 





Appeal from the United States District Court for the 
District of Columbia 





BRIEF FOR APPELLEES 


COUNTER STATEMENT OF THE CASE 


On May 11, 1955, the Appellants entered into a contract 
to sell to Kenneth H. and Carrie B. Frey residential prop- 
erty in Prince Georges County, Maryland, through the real 
estate broker, Robert S. Davis & Co., for $16,950.00 (R. 
112). The Freys made application to Appellee, North- 
western Federal Savings and Loan Association, herein- 
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after referred to as Northwestern, for a purchase money 
loan, which was approved for $11,000.00 (R. 99-100). On 
June 3, 1955, date of settlement on the contract of sale, 
Robert L. Edwards, approved attorney for the Lawyers 
Title Insurance Corporation of Richmond, Virginia, re- 
ceived letter of instruction from Northwestern concerning 
loan (Appellee 39). The Appellants executed their sepa- 
rate Deeds to the Freys (R. 80-81 and Appellee’s 51), 
and the Freys, in turn, executed their promissory note to 
Northwestern for $11,000.00, secured by first Deed of Trust 
on the property (R. 82-86), and their two promissory notes 
one to each of the Appellants in the sum of $2725.00, se- 


cured by a Second Deed of Trust on said property (R. 


87-89). 


The Freys also executed and caused to be sent to North- 
western their ‘‘Order to Disburse’’ dated June 3, 1955, 
instructing and authorizing Northwestern to issue its 
check directly to Robert L. Edwards in payment of the 
loan. (Appellee 45.) Northwestern made disbursement 
to Edwards in accordance with said Order by check No. 
L-4377, dated June 9, 1955 (Appellee 62). The Freys 
approved the settlement sheet of purchasers showing the 
deductions as set forth in letter of instruction (R. 76). 
The sellers settlement sheet was approved by Katherine 
Hardy, personally, and by Russell Hardy, Sr., by and 
through his agent and attorney, Russell Hardy, Jr. How- 
ever, before the transaction could be completed, the Ap- 
pellants were required to dismiss the pending partition 
suit, see notation on settlement sheet (Appellee 42-43), and 
Russell Hardy, Sr., had to have his second wife, Elizabeth 
C. Hardy, join in his Deed. The deed which he presented 
on June 3, 1955, date of settlement, bore only his signature. 
(Appellee’s 51). The latter two executed their Deed 
August 2, 1955, (R. 90), and all of the Deeds and Deeds 
of Trust involved in this transaction were recorded on 
August 11, 1955, but the pending partition suit was not 
dismissed by the Appellants until September 1, 1955 (Ap- 


CS ey TI 


3 


pellee’s 58). On September 8, 1955, Robert L. Edwards, 
Attorney, sent to each Appellant promissory Deed of 
Trust Note of $2725.00 (R. 92 and 93), and checks of 
$5,252.22 (Appellee’s 60 and 61). The Notes and checks 
were accepted by the Appellants with full knowledge that 
the Freys were and had been in possession of the property. 
See Paragraph 4 of the Complaint (Appellant’s 2). The 
contract (R. 112) provided for possession to the pur- 
chasers on or before settlement date. 


On or about April 20, 1956, the Appellant, Russell Hardy, 
Sr. filed suit in the Trial Magistrate’s Court for Prince 
George’s County, Maryland, against Kenneth H. Frey, 
the real estate agent, A. H. Davis, and Northwestern, for 
trespass upon said property, and for depriving the plain- 
tiff of the use and profits therefrom from June 1 to 
September 9, 1955, and prayed for $1000.00 damages (Ap- 
pellee’s 6). This case came on to be heard in June, 1956, 
and finding and judgment were entered for the Defendants 
therein, upon which the plaintiff appealed to the Circuit 
Court for Prince Georges County, Maryland. There it 
was tried de novo before a jury, and a directed verdict was 
entered for the Defendants. An appeal was then taken 
to the Maryland Court of Appeals. See Docket Entries 
(Appellee’s 2-5) and Affidavit of William E. Hutchinson 
(Appellee’s 63, 64). Since this record was obtained, the 
Maryland Court of Appeals has dismissed the Plaintiff’s 
appeal. 

Because of the default of the Mortgagors on their Note 
of June 3, 1955, the Trustees, at the request of North- 
western, (R. 292-294), and in accordance with the power 
contained in the said Deed of Trust, advertised for sale 
the property covered by the Deed of Trust, setting June 
27, 1956 as the date of sale. The Freys were then in ar- 
rears from January 1, 1956 (Appellee’s 63-66). The Ap- 
pellants filed their action in the United States District 
Court for the District of Columbia on June 20, 1956, 
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praying for injunction against the sale and for damages, 
but did not ask for or attempt to procure a restraining 
order or preliminary injunction. On June 27, 1956, the 
said property was sold at public auction, after being fully 
advertised pursuant to the terms of the Deed of Trust 
and according to the Laws of Maryland. Copy of ad- 
vertisement was sent to the Appellants several weeks be- 
fore the date of sale. (R. 327-328). The Appellants had 
a representative, Russell Hardy, Jr., present at the sale, 
but he made no bids on the property (Appellee’s 63; also 
R. 311, 316, 325-327). The Trustee’s Report of Sale was 
filed in the Cireuit Court for Prince George’s County, 
Maryland on July 3, 1956 (Appellee’s 46), and the Ap- 
pellants filed their objections thereto on July 23, 1956, 
raising all of the objections, and many more, embodied in 
their suit filed in the District Court (Appellee’s 15-19). The 
Trustees, Gibson and Copenhaver, filed answer to the ob- 
jections raised by the Appellants (Appellee’s 20-23). On 
August 27th and 30th, the Court heard the objections, testi- 
mony was taken in open Court, a transcript of which has 
been filed in this Appeal (R. 156, et seq.). The Court 
rendered its opinion overruling the exceptions and rati- 
fying the Trustees’ Report of Sale (Appellee’s 53-57). 
On September 11, 1956, Order was entered in accordance 
with the opinion (Appellee’s 32). From this Order, the 
Appellants appealed to the Court of Appeals of Mary- 
land. This was the condition of the record at the time the 
United States District Court for the District of Columbia 
granted Appellee’s Motion for Summary Judgment. Since 
then, on June 5, 1957, the Maryland Court of Appeals 
has affirmed the action of the Cireuit Court for Prince 
Georges County in overruling the exceptions to the sale 
and ratifying same. 
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ARGUMENT 
The Mortgagors Were in Default 


All parties are in agreement that the Freys paid a total 
of $906.50 to Northwestern, but the Appellants insist that 
the total sum should be applied on the note. They further 
claim that the installment payments did not begin until 
one month after delivery of deed of Russell Hardy, Sr. 
and his wife, Elizabeth, to the title company on August 8, 
1955. They ignore the fact that $295.50 was deducted from 
the loan by Northwestern in accordance with the letter of 
instruction of June 3, 1955 (Appellee’s 37), and the fur- 
ther approval thereof by the Freys in their settlement 
statement, (R. 76), as well as their Deed of Trust note 
of June 3, 1955 (R. 82). 


Real estate taxes for the year 1955 had not been paid at 
the time the loan was made. On August 4, 1955, North- 
western paid the taxes, amounting to $204.34. (R. 96). The 
other large item, $82.50, was for fire and extended coverage 
insurance. So it is fallacious reasoning by appellants, not 
supported by the facts, in contending that the $295.50 
should be treated as installment payments on the loan. 


It is also erroneous reasoning, not supported by the facts 
and law, in claiming that the installment payments on 
the said note did not commence until September 8, 1955. 
The Freys were equitable owners from June 3, 1955, if 
not from the date of the acceptance by the sellers under 
the contract of sale. The contract provided for possession 
to the purchasers on or before date of settlement. Davis, 
the Appellants’ selling agent, gave possession of the prem- 
ises to the Freys on June 3, 1955. Full performance by 
the Freys on that date entitled them to possession. The 
Freys instructed Northwestern to issue its check directly 
to Robert L. Edwards, attorney, ‘‘in payment of the loan.’’ 
Northwestern, in accordance with the instructions, dis- 
bursed to Edwards on June 9, 1955; the fund covering this 
loan was thus prevented from earning income from other 
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sources for Northwestern. Interest was charged on the 
loan only from June 9. The delay in consummation of the 
transaction was due to the appellants and not North- 
western. Northwestern should not be penalized for the 
Appellants’ delay. The Freys have never raised any ob- 
jections as to the due date of the first installment or any 
subsequent installments as provided by the said note, and, 
under the facts, they would be estopped to do so. Conse- 
quently, in the absence of fraud, or conspiracy to commit 
fraud, by the Freys and Northwestern against the Ap- 
pellants, the Appellants have no legal right to complain. 


The cases cited by Appellants dealing with escrow agree- 
ments are, for the most part, inapplicable to the facts in 
the case at bar. This is not a controversy between North- 
western and the Freys, the parties to the escrow agree- 
ment. Northwestern complied with its commitments to 
make the loan and deposited the loan fund with the escrow 
holder. The Freys complied as best they could but could not 
complete the transaction because of the failure of a third 
party, the Appellants, to complete their part of the contract 
of sale. The delay of the Appellants in getting their 
money—sale price—was due to their own tardiness in 
consummating their part of the contract of sale. When 
the Appellants finally completed their part of the 
transaction and delivered the deeds properly executed 
to the escrow holder, they related back to, and took 
effect at, the time the notes and deeds of trust were 
placed in escrow, to wit, June 3, 1955. See 19 Am. Jur. 
Escrow, Sections 25 and 26 and cases therein cited. 


In further support of the reasons submitted herein by 
Appellees the record of the proceedings in the Cireuit Court 
for Prince Georges County, Maryland, filed in this ease, 
shows that the argument advanced here by the Appellants 
were fully heard and determined by that Court on Ap- 
pellants’ exceptions to ratification of the trustees sale, 
and is res judicata here. 
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The Trustees Were Not Guilty of Misconduct and of 
Violation of the Trust 


The Appellants set forth five abstract statements in sup- 
port of their contention that the trustees were guilty of 
misconduct and violation of trust. The contention is based 
upon false assumptions, a misconception of the law and 
an erroneous application of the law to the facts as shown 
in the record in this case. The complaint filed herein is 
void of any allegations of misconduct and violation of the 
trust by the trustees. The fact that the trustees were also 
officers of the lending company, Northwestern, did not 
disqualify them to act as trustees. Northrop v. Beale, 170 

7 Sect 439. We do not dispute the general proposition of 
law that impropriety by a trustee, whether or not he be 
associated with the owner of the debt, in the exercise of 
a power of sale in a deed of trust may be grounds for 
setting aside the sale, or even for substitution of trustee. 
No impropriety was alleged in the complaint, nor was 
there any question raised by the Appellants, either as to 
the qualifications of the trustees, or misconduct by them in 
executing the trust, in their exceptions to the ratification of 
sale in the Maryland Court. The other four grounds stated 
by the Appellants as constituting misconduct and vio- 
lation of trust are based on false assumptions, in that 
they are not supported by the facts. They were fully 
heard by the Circuit Court for Prince George’s County, 
Maryland, which had jurisdiction of the subject matter 
and of the parties and its judgment ratifying the sale 
has been affirmed by the Maryland Court of Appeals, 
thus rendering this case res judicata. 


The Remedy of Junior Mortgagee Under Foreclosure Sale 


A junior mortgagee who neglects to bid on the property 
at foreclosure sale by senior mortgagee, believing he can 
overturn the sale because of what he conceives is some 
commission or omission by the senior mortgagee, fatal to 
the sale, acts at his peril. If the Court, having jurisdiction 
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of the subject matter and of the parties, determines that the 
sale was in accord with the power contained in the mort- 
gage, and that the terms of the mortgage and provisions 
of the law were met, the Junior mortgage is extinguished 
by the sale. Article 66 § 5 (c) Md. Code 1951. Chilton v. 
Brooks, 71 Md. 448, 18A. 868. Lewis v. Beale, 162 Md. 18. 


The Appellants complain of the inadequacy of the notice 
of sale. The notice of sale was being published at the time 
they filed their suit in the District Court. Yet they made no 
complaint of its inadequacy. They were also given a copy 
of the advertisement several weeks prior to sale, and at 
no time prior to, or at the time of, sale did they complain 
or suggest to the trustees any deficiency in the advertise- 
ment. They also claim that because of the insufficiency of 
the advertisement the sale price was grossly inadequate. 
Yet they had a representative at the sale who could have 
protected their lien by bidding on the property and possibly 
buying it back at what they contend is an inadequate price. 
However, they saw fit not to bid, presumably relying on 
their legal ability and acumen to overturn the sale, or pos- 
sibly it sold for a price at least equal to their undisclosed 
concept of its worth. 


What constitutes sufficiency of advertisement and of sale 
price in foreclosure proceedings have been clearly enunci- 
ated by the Maryland Court of Appeals in a number of 
well: reasoned cases. In the more recent case of Sawyer 
v. Novak, 206 Md. 80, the advertisement of sale described 
the premises sold to be a ‘‘tavern and apartment’’ and 
gave no notice of the fact that there were four apartments 
in the building. Judge Henderson, speaking for the Court, 
at page 87, said: 


‘*... Certainly the advertisement was not as full and 
clear as it might have been. But the cases seem to 
hold that a failure to fully describe the nature and 
extent of improvements will not vitiate a sale, un- 
less it is shown that the omission was prejudicial to 
the sale of the property at a fair and adequate sum, 
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and that a resale would be likely to produce a 
greater amount. Cockey v. Hampson, 140 Md. 551, See 
also Holton Park Co. v. Gary, 133 Md. 509, 517; Long 
v. Worden, 148 Md. 115, 122; Welch v. Byerly, 150 Md. 
107, 112; Bregel v. Beckman, 157 Md. 471; Kres v. 
Hornstein, 161 Md. 1, 4; Ten Hills Co. v. Ten Hills 
Corp., 176 Md. 444, 449...”’ 


See also Preske vs. Carroll, 178 Md. 543. There is a 
presumption in favor of the validity of Judicial sales and 
the burden of establishing the contrary is upon the ex- 
ceptant. Ten Hills Co. vs. Ten Hills Corp., supra, Webster 
vs. Archer, 176 Md. 245; de Tamble vs. Adkins, 210 Md. 414. 


The Maryland Code (1951), Article 66, Section 7, gives 
any person interested in the property a right to object to 
sale by mortgagee or trustee. When the trustees filed 
their report of sale in the Cireuit Court of Prince George’s 
County, Maryland and prayed for ratification thereof the 
Appellants filed their exceptions to ratification. There 
followed a lengthy hearing thereon, a transcript of which 
is included in the record in this case. The Court over- 
ruled the exceptions and ratified the sale. Appellants ap- 
pealed therefrom to the Maryland Court of Appeals. That 
Court has now rendered its decision affirming the judgment 
of the Circuit Court. That decision renders the proceedings 
here res judicata. 


The Order of the Maryland Court Ratifying the Sale Bars 
This Action 

The contention of the Appellants that the Maryland 
Court was without jurisdiction to entertain the proceedings 
for ratification is based upon a misconception of the law 
and an erroneous application of the law to the facts. Since 
the land was located in Maryland it is fundamental that the 
Maryland Court had exclusive jurisdiction. The Courts 
of one State have no jurisdiction to entertain foreclosure 
proceedings on land located in another State. Contee v. 
Lyons, 8 Mackey 207, 19 D.C. 207. Smith v. Schlein, 75 
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U.S. App. D.C. 166, 144 F. 2d 257. Philadelphia Co. v. 
Dickinson, 33 App. D.C. 338 affirmed; Philadelphia Co. v. 
Stimpson, 32 S. Ct. 340, 223 U.S. 605, 56 L. ed. 570. Of 
course, we are not unmindful of the fact that the U.S. 
District Court for the District of Columbia, having juris- 
diction of the trustees, could have entered a decree in 
personam enjoining them from proceeding with the sale. 
Smith v. Schlein, supra. The Appellants instead of fol- 
lowing through with their complaint for injunctive relief 
elected to submit their objections to the trustees’ sale to 
the Marvland Court. The Maryland Court after a full 
and complete hearing overruled the Appellants’ excep- 
tions to the sale and ratified the sale. The trustees have 
conveyed the property to the foreclosure purchaser and 
the deed has been recorded. The injunctive relief prayed 
for in the District Court is now moot. 


Another facet of the plaintiff-appellants complaint is 
$6000 damages for the destruction of the value, and se- 
curity for, second trust real estate notes held by them. See 
complaint (Appellants’ 4) and Jurisdictional statement 
Appellants’ brief page 2. The Maryland Court had juris- 
diction of the subject matter and of the parties, including 
the intervenors-appellants. It found that the trustees sale 
was in all respects fair and proper. That decision has been 
affrmed by the Appellate Court of Maryland. The sale 
being proper, it had the effect of extinguishing the junior 
mortgage or deed of trust of the Appellants. True the 
Appellants have lost the security of their notes but it 
is damnum absque injuria. 


The Appellants further contend, in effect, that they 
were denied a fair and constitutional trial, because they 
could not obtain documentary evidence from Northwestern 
by the service of a subpoena duces tecum on a resident 
agent of Northwestern at his address as shown on the rec- 
ords of the State Tax Commission. At the hearing upon 
the Appellants’ motion to dismiss in the Maryland case 
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and before the testimony was commenced the attorney 
for Northwestern stated in open Court the present address 
of both the Resident Agent and Northwestern. (R. 160- 
161). And the Appellants made no effort to serve a sub- 
poena duces tecum on the Resident Agent although the 
Appellants’ case was not concluded until three days after 
the information became available to them. The Secretary 
of Northwestern, who was custodian of the records, was 
in Court throughout the entire proceedings and had with 
him Northwestern’s full file relating to the Frey case. 
Said file contained all of the items asked for in the sub- 
poena duces tecum except letters which had been sent to 
the Freys. The Freys were subject to subpoena duces 
tecum for their production. The offer of counsel to pro- 
duce papers from the file was rejected by the Appellants 
because they did not involve production of evidence under 
compulsory process. (R. 164-165). The Trial Judge denied 
the plaintiff’s request for a continuance but stated, ‘‘We 
will go ahead with what is here and, if there will be some- 
thing you need, we will give you an opportunity to get it”’ 
and ‘‘The Court will not grant a continuance at this time 
but hold that until later to see if you need anything, and, 
if you do I would grant it then.’’ (R. 167). Thereafter, dur- 
ing the entire trial the Appellants made no showing that 
there was any evidence which they needed in support of 
their case in possession of Northwestern or its Resident 
Agent which was not available to them. We may also note 
that the Appellants made no attempt to use the discovery 
procedure available to them as provided by the rules of 
Court, nor to serve a summons under the procedure pro- 
vided by Sections 92-95 of Article 23 Maryland Code 1951, 
when service can not be effected upon a designated Resident 
Agent. 


The Appellants’ other contention that the maintenance of 
the suit in the Maryland Court was barred under Section 
87 of Article 23 because of failure of Northwestern to file 
with the State Tax Commission the new Maryland ad- 
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dress of its Resident Agent is based on the assumption that 
the suit is by the Corporation. The Maryland Court of 
Appeals in deciding this point stated: ‘‘The short answer 
to the Appellants’ contention based upon the alleged lack of 
qualification of Northwestern is that this suit is brought 
by the two individuals who were named as trustees under 
the first deed of trust. The appellants assert that the 
Trustees are merely nominal parties and that the suit 
is really by Northwestern or by persons claiming under 
it and hence is barred under Section 87 (c). 


We think it clear that under Code (1951), Article 66, 
Section 5, the Trustees are not simply nominal parties. 
This Section is applicable to deeds of trust in the nature 
of mortgages as well as to mortgages. LeBrun v. Prosise, 
197 Md. 466, 79 A. 2d 543; Lewis v. Beale, 162 Md. 18, 158 
A. 354. Cf. Silver Spring Title Co., Inc. v. Chadwick, 213 
Md. 178, — A. 2d —. Under provisions of earlier laws 
now incorporated in Section 5 of Article 66, the confidence 
reposed in a named person authorized to make a sale 
under a power contained in a mortgage is well recognized. 
(Barrick v. Horner, 78 Md. 253, 27 A. 1111), and a cor- 
poration is not authorized to exercise a power of sale. 
Frostburg Bldg. Ass’n. v. Lowdermilk, 50 Md. 175; Queen 
City Bldg. Ass’n. v. Price, 53 Md. 397. Under Section 5(b) 
of Article 66, any person authorized to make a sale of 
mortgaged property under a power contained in the mort- 
gage is required to file a bond before making the sale, 
and the jurisdiction of the court attaches upon the 
docketing of an appropriate suit and the filing of the 
mortgage or a copy thereof, with or without the bond. 
Though Northwestern might have been fully qualified to 
transact business in Maryland, it could not itself have in- 
stituted proceedings under Section 5 of Article 66; the 
Trustees named in the deed of trust could and did do so. 
The holder of the note was not a necessary party. See 
Hays v. Dorsey, 5 Md. 99, which arose under a similar local 
law applicable to Baltimore City.’’ 
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The Appellants further contend in Appellants’ Brief page 
21, ‘‘The misconduct of the trustees, the collusion of the 
mortgagors and their attorneys for bidding and purchasing 
at the sale, the double and conflicting representation of the 
mortgagors and the purchaser by the same attorneys, prior 
to and during the ratification proceedings, infects the judg- 
ment with fraud and deprives it of any faith and credit 
in the courts of other states at the instance of appellees.”’ 


The contention of the Appellants is based upon certain 
false assumption, a misconception of the law, and an erron- 
eous application of the law to the facts that are shown in 
the record of this case. It is to be noted that the Freys 
had removed from the mortgaged premises several months 
before the foreclosure proceedings; it is inconceivable 
that at this time the Freys would in any way benefit from 
preventing the sale. They admitted that they were in de- 
fault and they granted permission to their attorneys to 
bid on the property, presumably to obtain as favorable a 
price as possible in order to reduce any deficiency that 
might result from the sale. (R. 200) The questions raised 
in the above statement were not presented in the trial 
court hearing the exceptions, nor were they raised in the 
suit in the District Court. They are figments of the Ap- 
pellants’ imagination not based on facts. If we assume that 
the purchase of the property by Frey’s counsels was a 
breach of their duty to the Freys, we do not see the basis 
upon which the Appellants seek to assert a claim for such 
breach. Then too, the mortgagee should not be penalized 
for a breach of duty to the Freys by his Counsel. However, 
we cannot see how the purchase of the property by Frey’s 
attorney was injurious to the Appellants. It appears that 
if they had not made the bid it would have been knocked 
down to the mortgagee for $12,000, its only bid, which 
was undoubtedly made to cover its loan. The Appellants 
could have bid to protect their security. They elected not 
to do so. 
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CONCLUSION 


It is, therefore, respectfully submitted that the suit in- 
stituted by the plaintiffs-appellants in the lower Court is 
now moot and is also res judicata; that there is no genuine 
issue to be tried and the motion granting summary judg- 
ment should be sustained. 


Respectfully submitted, 
Jesse Let Harn 


Wruum E. HutrcHinson 
Attorneys for Appellees 
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Filed Jan. 4, 1957 


IN THE CIRCUIT COURT FOR PRINCE GEORGE’S COUNTY, MARYLAND 
Law No. 7908 
Russevt Harpy, Sr., Plaintiff 


V. 


Kennets H. Frey, A. H. Davis, NorTHWESTERN FEDERAL 
Savincs & Loan Association, Defendants 


Docket Entries 
APPEAL 


1956, July 5th: 
(1) Appeal, J. P. Judgment, Docket Entries and Orig- 
inal Papers, filed. 


1956, July 5th: 
(2) Summons issued in duplicate and delivered to 
Sheriff for service on Kenneth H. Frey, defendant. 


1956, July 5th: 
(3) Summons issued in duplicate and delivered to 
Sheriff for service on A. H. Davis, defendant. 


1956, July Sth: 
(4) Summons issued in duplicate and delivered to 
Sheriff for service on Northwestern Federal Savings 
& Loan Ass’n., c/o Maryland Title and Escrow Corp. 


1956, July 9th: 
(5) Order to enter the appearance of William E. Hut- 
chinson as Attorney for the Northwestern Federal 
Savings & Loan Assn, filed. 


1956, July 16th: 
Returned ‘‘Summoned A. H. Davis and left copy of 
Summons with him this 9th day of July, 1956’’. 





1956, July 19th: 
Returned ‘‘Summoned the Northwestern Federal Sav- 
ings and Loan Association by service on Maryland 
Title and Escrow Corporation by service on R. L. 
Edwards, President, and left copy of Summons with 
him this 13th day of July, 1956’’. 


1956, July 19th: 
(6) Notice to Take Deposition filed by Appellant, Rus- 
sell Hardy, Sr. 


1956, July 19th: 
(7) Witness summons issued in duplicate and deliv- 
ered to Sheriff for service on Kenneth H. Frey, Ap- 
pellee. 


1956, July 19th: 
(8) Witness summons issued in duplicate and deliv- 
ered to Sheriff for service on A. H. Davis, Appellee. 


1956, July 20th: 
(9) Answer to Declaration, filed. 


1956, July 25th: 
Returned ‘‘Summoned A. H. Davis and left copy of 
Summons with him this 24th day of July, 1956. 


1956, July 27th: 
Returned ‘‘Non Est’’ as to Kenneth H. Frey. 


1956, August 2nd: 
Returned, ‘‘Non Est’’ as to Kenneth H. Frey. 


1956, August 17th: 
(10) Deposition of Kenneth H. Frey and A. H. Davis, 
filed. 


1956, September 26th: 
Order to issue Witness summons for Albert H. Davis, 
Kenneth H. Frey, Northwestern Federal Savings & 
Loan Assn., filed. 





1956, September 26th: 
Witness summons issued for Albert H. Davis and Ken- 
neth H. Frey and delivered to Sheriff for service. 


1956, September 26th: 
Witness summons issued for Northwestern Federal 
Savings and Loan Assn. and sent to Sheriff of Mont- 
gomery County for service. 


1956, October 2nd: 
Trial Jury—Jury Sworn. 
Before Judge John B. Gray, Jr. 
At the close of the Plaintiffs case each Defendant 
moves for the directed verdict in his behalf. Motion 
granted. 


1956, October 2nd: 
Judgment entered in favor of each defendant by direc- 
tion of the Court. 


1956, October 11th: 
Returned ‘‘Summoned Kenneth H. Frey and left copy 
of Summons with him this 27th day of September, 
1956.”’ 


1956, October 11th: 
Returned ‘‘Summoned Albert H. Davis and left copy 
of Summons with him this 27th day of September, 
1956.”’ 


1956, October 11th: 
Returned ‘‘Summoned Luke J. Bennett, Jr. Shf.’’ 


1956, October 30th: 
(11) Application for Appeal to Court of Appeals of 
Maryland, filed. 


1956, November 9th: 
(12) Motion to Dismiss Application for Appeal, filed 
by defendant Kenneth H. Frey. 


1956, November 9th: 
(13) Motion to Dismiss Application for Appeal, filed 
by defendant A. H. Davis. 


1956, November 12th: 
(14) Motion to Dismiss Application for Appeal, filed 
by defendant, Northwestern Federal Savings and Loan 
Association. 


P.P.—Plaintiff. 
CarLYLe J. LANCASTER 
Won. E. HutrcHinson 
Frank P. Fiury 
Attorneys for Defendants. 


State or Marytanp—County of Prince George’s, Sct.: 


I Heresy Certiry that the aforegoing is a true copy of 
the docket entries in the above entitled case in the Circuit 
Court for Prince George’s County and State of Maryland. 


Ix Testimony WHEREoF, I have hereto set my hand and 
affixed the Seal of the Circuit Court for the State and 
County aforesaid this 26th day of November, 1956. 


/s/ W. WaverLty WExB 
W. Waverly Webb, 
(SEAL) Clerk. 
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(Filed Jan. 4, 1957) 


IN THE TRIAL MAGISTRATE’S COURT 
FOR PRINCE GEORGE’S COUNTY, MARYLAND, 


Sitting at Hyattsville. 
Law No. 5059 


RusseELL Harpy, sk., 
6400 Brookside Drive, 
Kenwood, Maryland, Plaintiff, 


Vv. 


Kenneta H. Frey, 
4409 Tuckerman Street, 
University Park, Maryland 


A. H. Davis, 
5804 Baltimore Avenue, 
Hyattsville, Maryland. 


NORTHWESTERN Feperau Savines & 
Loan ASSOCIATION, 
Care Maryland Title & Escrow Corpora- 
tion, 
6019 Baltimore Boulevarde, 
Riverdale, Maryland, Defendants. 


Declaration 


1. Russell Hardy sues Kenneth H. Frey, A. H. Davis 
and Northwestern Federal Savings & Loan Association, for 
that ion or about June 1, 1955, the defendants broke and 
entered certain land and buildings of the plaintiff, desig- 
nated as 4409 Tuckerman Street, University Park, Mary- 
land, and occupied, used and deprived plaintiff of the 
possession, use and profit thereof, until on or about Sep- 
tember 9, 1955. 
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2. And the plaintiff suffered damages, and claims therefor 
the sum of one thousand dollars. 


/s/RUSSELL Harpy 
Russell Hardy, Sr. 
6400 Brookside Drive 
Kenwood, Maryland 
RE 7-0437 
(Seax) 


True Copy—Test :— 
W. Waverty Wess, Clerk. 
By /s/ J. M. Bapen, Deputy Clerk. 





(Filed Jan. 4, 1957) 
Defendant's Exhibit A 
IN THE CIRCUIT COURT FOR PRINCE GEORGE’S COUNTY, MARYLAND 
C.A. 2573-56 
Equity No. B-408 
RicuMonp H. Grsson, and Witziam K. Copennaver, 
Trustees, Plaintiffs, 
vs. 


Kennets H. Frye and Carriz B. Frys, his wife, Defendants. 


Docket Entries 


1956, June 22nd: (1) Order to Docket Suit, filed. 

1956, June 22nd: (2) Proceeding to Foreclose Deed of 
Trust from Kenneth H. Frey and Carrie B. Frey, his 
wife, dated June 3rd, 1955 and Recorded in Liber No. 
1891, at folio 591, One of the Land Records for Prince 
George’s County, Maryland, fd. 

1956, June 22nd: (3) Original Deed of Trust, fd. 

1956, June 22nd: (4) Trustees Bond Approved, Filed and 
Recorded. 
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1956, July 3rd: (5) Printers Certificate, filed. 

1956, July 3rd: (6) Trustees Report of Sale, filed. 

1956, July 3rd: (7) Order Nisi passed and filed, certified 
copy sent to Prince George’s Post for publication. 

1956, July 6th: (8) Auctioneers Certificate, filed. 

1956, July 23rd: (9) Objection to Ratification and Con- 
firmation of Sale, filed. 

1956, August 3rd: (10) Answer to Richmond H. Gibson and 
William K. Copenhaver, Trustees, filed. 

1956, August 13th: (11) Order to issue Witness Summons 
and Duces Tecum, filed. 

1956, August 13th: (12) Witness Summons issued for 
Eugene F. Beadel & delivered to Sheriff for service. 
8-27-56. Ret’d. Sum’d. Eugene F. Beadel and left copy 
of Summons with him this 18th day of August, 1956. 

1956, August 13th: (13) Witness Summons issued for Ken- 
neth H. Frey and delivered to Sheriff for service. 

1956, September 6th: Ret’d. ‘‘Served’’. 

1956, August 13th: (14) Witness Summons issued for A. H. 
Davis & delivered to Sheriff for service. 8-27-56. Retd. 
‘“‘Sum’d.’’ A. H. Davis and left copy of Summons with 
him this 23rd day of August, 1956. 

1956, August 13th: (15) Witness Summons issued for Rich- 
mond H. Gibson and sent to Sheriff of Montgomery Co. 
for service. 8-17-56 Ret’d. ‘‘Non Est’’. 

1956, August 13th: (16) Witness Summons issued for 
Robert E. Edwards & delivered to Sheriff for service. 
8-27-56 Ret’d. ‘‘Summoned Robert EB. Edwards and 
left copy of summons with him this 18th day of Aug. 
1956. 

1956, August 13th: (17) Duces Tecum issued for North- 
western Federal Savings and Loan Assoc. & sent to 
Sheriff of Montgomery Co. for service. 

1956, August 17th: Ret’d. ‘‘Non Est’’. 

1956, August 14th: (18) Witness Summons issued for A. H. 
Davis and delivered to Sheriff for service. 8-27-56 
Ret’d. “‘Sum’d’’ A. H. Davis and left copy of sum- 
mons with him this 18th day of Aug. 1956. 


\) 
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1956, August 14th: (19) Witness Summons issued for 
Eugene F. Beadel & delivered to Sheriff for service. 
8-27-56 Ret’d. Sum’d. Eugene F. Beadel and left copy 
of summons with him this 18th day of Aug. 1956. 

1956, August 27th: (20) Motion to Dismiss, filed. 

1956, August 27th: Certification of State Tax Commission, 
filed. 

1956, August 27th: Affidavit in Support of Motion to Dis- 
miss, fd. 

1956, August 27th: Motion to Dismiss argued before Judge 
Charles C. Marbury. Motion to Dismiss over-ruled. 
Motion (Short) for Continuance of Case by Attorneys 
for Exceptants. Motion denied. 

1956, August 27th: Testimony taken in open Court before 
Judge Charles C. Marbury. (Edward Castagna,—Al- 
derson—Stenographer). Exhibits—Exceptants Nos. 1 
thru 15 inel. fd. Plaintiffs Nos. 1 and 2, fd. 

1956, September 10th: (21) Exhibits Admitted in Evidence, 
fd. 

1956, September 10th: (22) Printer’s Certificate, fd. 

1956, September 10th: (23) Petition to Withdraw certain 
exhibits and File copies in Lieu Thereof, fd. 

1956, September 11th: (24) Order of Court, fd. 

1956, September 11th: (25) Order of Court and reference to 
Auditor, fd. 

1956, September 14th: (26) Claim of Waldo Burnside, fd. 

1956, September 20th: (27)) Order to dismiss claim of 
Waldo Burnside, fd. 

1956, October 5th: (28) Application for Appeal to the 
Court of Appeals, fd. 

1956, October 19th: (29) Testimony, filed. 


Wm. E. Hutchinson Attorney for Plaintiffs. 
Russell Hardy, Sr. & 

Russell Hardy, Jr. .......... Attorneys for Exceptants. 
Welsh, Dyer and Lancaster .... Attorneys for Purchasers. 
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State or Marytanp—County of Prince George’s, Sct.: 


I Heresy Certiry that the aforegoing is a true copy of 
the docket entries in the above entitled case in the Circuit 
Court for Prince George’s County and State of Maryland. 


In Testimony WHEREoF, I have hereto set my hand and 
affixed the Seal of the Cireuit Court for the State and 
County aforesaid this 26th day of November 1956. 


/s/ W. Waverty WEBB, 
W. Waverly Webb, Clerk. 


Authentication of Record 


CuierK’s Orrice, Crrcurr Court ror Prince GeEoRGE’s 
County, Maryitanp 


I, W. Waverty Wess, Clerk of said Court, do hereby cer- 
tify that the writing annexed to this certificate are true 
copies of originals on file of Order To Docket Suit, Deed 
of Trust, Bond, Order Nisi, Auctioneer’s Certificate, Ob- 
jection To Ratification and Confirmation Of Sale, Answer 
Of Richmond H. Gibson And William K. Copenhaver, 
Trustees, Affidavit, Motion To Dismiss, Order to Issue 
Summons, Exhibits Admitted In Evidence, Petition To 
Withdraw Certain Exhibits And File Copies In Lieu 
Thereof, Order of Court, Order of Court, Claim of Waldo 
Burnside, Order To Dismiss Claim of Waldo Burnside, 
Application For Appeal, Certificate Of Service, Letter, 
Plaintiffs Exhibits ‘‘1’’ thru ‘‘4’’, Defendants Exhibits 
“1”? and ‘‘2’’, Exceptors Exhibits ‘‘14’’ and ‘‘19’’, and 
of record in said office 


Wirness, my hand and the seal of said Court this 26th 
day of 1956. 
/s/ W. Waverty Wess, Clerk. 


I, Joun R. FrercHer, Associate Judge of said Court, do 
certify the foregoing attestation by W. Waverly Webb, 
Clerk of the said Court, to be in due form, and by the 
proper officer. 
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Witness, my hand and seal this 27th day of November, 
1956. 


/s/ JouN R. FLETCHER (Sea) 


I, W. Waverty Wess, Clerk of said Court, hereby certify 
that John R. Fletcher whose genuine signature is sub- 
scribed to the foregoing certificate, was at the time of sign- 
ing and attesting same, Associate Judge of said Court, 
duly commissioned and qualified. 


Witness, my hand and seal of said Court this 26th day of 
November, 1956. 


/s/ W. Waverty Wess, Clerk. 


Filed June 22, 1956 
IN THE CIRCUIT COURT FOR PRINCE GEORGE’S COUNTY, MARYLAND 
Sitting in Equity 
Equity, No. B-408 
Ricumonp H. Grisson end Wiiu1am K. CopenHaver, Trustees 
vs. 


Kennetu H. Frye and Carrie B. Frys, his wife 


Order to Docket Suit 
Mr. W. Waverly Webb, Clerk: 


Dear Sir: 


Please docket suit as above and file therein the original 
deed of trust and Trustee’s Bond, when approved; both of 
which are handed you herewith. The object of this suit 
is to foreclose the deed of trust from Kenneth H. Frey and 
Carrie B. Frey, his wife, dated, June 3rd, 1955 and recorded 
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in Liber, No. 1891 at folio 591, one of the Prince Georges 
County, Land Records. 


/s/ RicamMonp H. Grsson 
Richmond H. Gibson, Trustee 


/s/ Wriu1am K. CopENHAVER 
William K. Copenhaver, Trustee 
1415 K. St. N.W. 
Washington, D.C. 


/s/ Wru1am E. HutcaHrson 
William E. Hutchinson 
Attorney for Trustee 
925 15th St., N.W. 
Washington, D.C. 


True Copy—Test :— 
W. Waverty Wess, Clerk. 


By /s/ Jean M. Bapen 
By J. M. Baden, Deputy Clerk 





Approved Filed and Recorded June 22, 1956 
Eq.-B-408 
Deep or Trust 
Book 5 Page 44 


Kyow Att Men sy THese Presents: That we Richard H. 
Gibson and William K. Copenhaver, Trustees of Mont- 
gomery County, Md., and Hartford Accident and Indemnity 
Company, a corporation of the State of Connecticut, duly 
authorized by its charter to become sole surety on bonds, 
are held and firmly bound unto the State of Maryland, in 
the full and just sum of Twelve Thousand and .... 00/100 
(12,000.00) Dollars, lawful money of the United States, to 
be paid to the State of Maryland, or its certain attorney 
or assigns, to the payment whereof we bind ourselves, and 
each of us, our and each of our heirs, executors, adminis- 


tant 


is es eae o> | Ce 
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trators, successors and assigns, jointly and severally, firmly 
by these presents, sealed with our seals and dated this 
22nd day of June, 1956. 


Wuenreas, by Deep or Trust, dated the 3rd day of June 
1955, and left to be recorded among the land records of 
Prince Georges County, Maryland, on the llth day of 
August, 1955, in Liber .... No. 1891, Folio 591 Kenneth H. 
Frey and Carrie B. Frey, his wife, did grant, bargain and 
sell, assign and transfer unto Richmond H. Gibson and 
William K. Copenhaver, as Trustees, as therein named 
their (personal representatives) heirs, executors, admin- 
istrators and assigns, all the property therein described 
and referred to in Trust, for the uses and purposes therein 
named, mentioned and declared. 


Now THE CoNDITION OF THE ABOVE OsLicaTion Is SucuH, 
That if the above bound Richmond H. Gibson and William 
K. Copenhaver, Trustees shall faithfully perform the trust 
reposed in them by said Deed of Trust, or to be reposed 


in them by any decree of the Circuit Court for Prince 
Georges County, Maryland, in relation to the sale of such 
mortgaged property of the proceeds thereof, then the 
above obligation shall be void; otherwise to be and remain 
in full force and virtue in law. 


Wrrwess, the hand and seal of the said Richmond H. 
Gibson and William K. Copenhaver, Trustees and the sig- 
nature of the said Hartford Accident and Indemnity Com- 
pany by its Attorney-in-Fact, and its corporate seal here- 
unto affixed. 

/s/ Ricamonp H. Gisson 
Richmond H. Gibson, Trustee 


/s/ Wrx1am K. CoPpENHAVER 
William K. Copenhaver, Trustee 


Harrrorp ACCMENT AND INDEMNITY CoMPANY 


By /s/ Aurrep J. McKenzie 
Attorney-in-fact (Sax) 
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Witness: 

/s/ Wim E. Hurcermson 
True Copy—Test :— 

W. Waverty Wess, Clerk. 


By /s/ J. M. Bapen 
J. M. Baden, Deputy Clerk 
(SEAL) 


Filed July 3, 1956 
Order NISI 
IN THE CIECUIT COURT FOR PRINCE GEORGE’S COUNTY, MARYLAND 


No. B-408 Equity 


Ricomonp H. Grsson and 
Wruum K. CopenHaver, Trustees 


vs. 


OrbeEkED, this....day of July, 1956, by the Circuit Court 
for Prince George’s County, Maryland, that the sale of 
the property mentioned in these proceedings, made and 
reported by Richmond H. Gibson and William K. Copen- 
haver, Trustees to Mildred Welsh, be ratified and confirmed, 
unless cause to the contrary thereof be shown on or before 
the 30th day of July, next provided a copy of this Order 
be inserted in some newspaper published in said County 
once in each of three successive weeks before the 30th day 
of July, next. 


The report states the amount of sale to be $12,300.00 


/s/ W. Waverty WEBB 
Clerk of the Circuit Court for 
Prince George’s County. 
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True Copy—tTest: 
S. Waverty Wess, Clerk 


By /s/ J. M. Bapen 
J. M. Baden, Deputy Clerk 
(Sea) 





Filed July 23, 1956 
IN THE CIRCUIT COURT FOR PRINCE GEORGE’S COUNTY, MARYLAND 
Equity No. B-408 
Ricumonp H. Grsson and Witt1am K. Corennaver, trustees, 
v. 
Kenneto H. Frey and Carrie B. Frey, his wife. 
Objection to Ratification and Confirmation of Sale 


To the Honorable Judges of the Cireuit Court for Prince 
George’s County, Maryland: 


Russell Hardy, Sr., and Katherine C. Hardy, citizens of 
the State of Maryland, pray the Court to refuse ratification 
and confirmation of the sale of the property described in 
the Trustees’ Report of Sale, and for cause therefor show 
as follows: 


1. Until on or about August 15, 1955, these objectors were 
the owners, as tenants in common, of the fee simple estate 
in the real estate in Prince George’s County to which this 
suit relates. At that time they executed and delivered deeds 
to the property to the defendants, and received from them 
two interest bearing promissory notes for $2,725 each, 
secured by a second deed of trust. Ratification and con- 
firmation of the sale of the property requested by the 
plaintiffs, trustees of the first deed of trust, will deprive 
them of the security for the payment of their notes, and 
will result in a loss to them of the full amount of the notes 
and interest. | 
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2. These objectors deny the allegations in the Trustees’ 
Report of Sale, that the Default occurred upon which the 
sale of the property was requested and has been made; that 
the trustees gave the notice of the sale required by law; 
that they have complied with all prerequisites required 
by law and the deed of trust; that the trustees attended 
in front of the premises at the time of sale; that the sale 
was a fair and reasonable one; and that all the rules of 
Court and requirements of law and said deed of trust were 
complied with. 


3. The trustees neglected and failed to inform themselves 
of the correct description of the property, and in the ad- 
vertisement of the sale, incorrectly described it in substan- 
tial respects, prejudicial to a sale at its true and reason- 
able value. In the advertisement the property was 
meagrely and incorrectly described as follows: ‘‘The 
property is improved by a one and one-half story detached 
frame dwelling, containing 6 rooms and bath, oil-fired 
heat.’’. A correct description of the property is as follows: 
Improved by a two story detached frame dwelling, con- 
taining six rooms, breakfast nook, and bath; large finished 
attic reached by a wide stairway; electric refrigerator; 
modern utility cabinets and counters in the kitchen; dwel- 
ling wired for air conditioners; large detached garage; 
large shade trees. 


4. The trustees neglected and failed to inform themselves 
of the 'size and character of the land, and in the advertise- 
ment of the sale, failed to indicate the area, frontage or 
depth of the land, which was prejudicial to a sale at the 
true and reasonable value. The land area was about 75 
by 150 feet, or about 11,250 square feet. 


5. A notice of the sale of the property was printed in 
the Prince George’s Post not earlier than on or about 
May 31, 1956. At that time the Prince George’s Post was 
published once a week only; it was not a newspaper of 
general circulation; and the notice failed to reach any sub- 


nel POOP 
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stantial part of the general public of that county. No 
other notice or advertisement of the sale of any kind was at 
any time given or published. 


6. The reasonable value of the property at the time of 
the sale was about $16,950. Because of the neglect and 
failure of the trustees to inform themselves of, and to 
correctly and adequately advertise, the character, size and 
improvements of the property, the sale was attended by 
a small number of persons, only two bids were made for 
the property, and it was sold for the inadequate price of 
$12,300. 


7. The defendants were not in default in the amount, to 
the extent, and at the times as and for which the trustees 
have sold the property. On or about June 1, 1955, the 
defendants and Northwestern Federal Savings and Loan 
Association, in whose behalf the sale of the property has 
been made, arranged and agreed that, without the knowl- 
edge or consent of these objectors (the then owners of the 
property), the defendants should take physical possession 
of, and occupy and reside in and upon the property, and 
make monthly payments to Northwestern Federal Savings 
and Loan Association for the possession and occupancy 
thereof. 


8. Pursuant to the aforesaid arrangement and agreement 
the defendants on or about June 3, 1955, entered upon said 
property, possessed, occupied and resided therein, and 
made payments to northwestern Federal Savings and Loan 
Association on or about September 8, 1955, of approxi- 
mately $450. 


9. On or about June 3, 1955, the defendants and North- 
western Federal and Loan Association entered into an 
agreement to the effect that the loan association should pro- 
vide $11,000 to be used by the defendants as part payment 
for the purchase of the property. Pursuant to said agree- 
ment, on June 3, 1955, the defendants executed and de- 
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livered to the loan association a deed of trust purporting 
to convey the property from them to the plaintiffs, as 
trustees. Pursuant to that deed of trust, the sale has 
been made by the plaintiffs. 


10. On June 3, 1955, and until on or about August 15, 
1955, these objectors were the owners as tenants in com- 
mon of the fee simple estate of the property, and had 
made no conveyance of any right or estate therein. Never- 
theless, as aforesaid, the defendants took and were in 
physical possession thereof, and Northwestern Federal 
Savings and Loan Association was receiving payment 
therefor, as unlawful trespassers in and upon said property. 


11. Prior to on or about September 9, 1955, Northwestern 
Federal Savings and Loan Association had made no pay- 
ment or delivery of any sum of money to or for the benefit 
of the defendants for the purchase of the property, and 
until on or about September 9, 1955, it was not entitled 
to receive, and the defendants were not obligated to make, 


any of the payments provided for in the deed of trust pur- 
suant to which the sale has been made. 


12. The alleged defaults of the plaintiffs are based on 
the false supposition by the loan association and the plain- 
tiffs, that on or about June 3, 1955, the loan association 
delivered to the defendants or in their behalf, the $11,000 
secured by the deed of trust by virtue of which the sale 
has been made. The loan association and the plaintiffs 
have determined and computed the alleged defaults by the 
defendants, upon which the sale was made, without ap- 
plying to the period subsequent to September 9 any of the 
payments which were made prior thereto. 


13. Insofar as the defendants are otherwise, if at all, in 
default in the payments provided for in the deed of trust 
and note, they have relied on statements by the North- 
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western Federal Savings Association extending the time 
for making said payments. 


/s/ Russetu Harpy, Sr. 
Russell Hardy, Sr. 


/s/ Russert Harpy, Jr. 
Russell Hardy, Jr. 
Attorney for 
Katharine C. Hardy 


Russell Hardy, Sr., being sworn, states that he has read 
the foregoing objections and they are true to the best of his 
knowledge and belief. 


/s/ Russeru Harpy, Sr. 
Russell Hardy, Sr. 


Subscribed and sworn to before me July 23rd 1956. 


/s/ CaTHERINE Hatuetr 
Notary Public 
My Commission Expires 
September 30, 1957. 


This objection served by mailing copies postpaid to 
William E. Hutchinson, 925 15th Street, N.W., Washington, 
D. C., attorney for Trustees, and to Kenneth H. Frey and 
Carrie B. Frey, 4508 Riverdale Road, Riverdale, Mary- 
land, on July 23, 1956. 


/s/ Russery Harpy, JR. 
Russell Hardy, Jr. 
(Sea) 
True Copy—Test :— 
W. Waverty Wess, Clerk. 


By /s/ J. M. Bapen 
By J. M. Baden, Deputy Clerk 
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Filed August 3, 1956 
IN THE CIRCUIT COURT FOR PRINCE GEORGE’S COUNTY, MARYLAND 
Sitting in Equity 
Equity No. B-408 
RicuMmonp H. Grsson and Wiuu1aM K. CopenHaver, trustees, 
v. 
KennetH H. Frey and Carrie B. Frey, his wife. 


Answer of Richmond H. Gibson and William K. Copenhaver, 
Trustees 


To the Honorable, the Judges of the Above Court: 


Now comes Richmond H. Gibson and William K. Copen- 
haver, Trustees, and for answer to the ‘‘Objection to Rati- 
fication and Confirmation of Sale’’, submit to the Court 
as follows :— 


1. Your Trustees deny that the Objectors held title to the 
property described in these proceedings as Tenants in 
Common on or about August 15, 1955, the said Katharine C. 
Hardy having conveyed her interest therein, on June 3, 
1955, to Kenneth H. and Carrie B. Frey. As to the other 
allegations contained therein, your Trustees are without 
sufficient knowledge to admit or deny same, but, if deemed 
material, demand strict proof thereof. 


2. Your Trustees, in answer to Paragraph 2, aver that 
the facts stated in their ‘‘Report of Sale’’ are true, and 
demand strict proof of the Objectors as to their allegations 
concerning same. 


3. For answer to Paragraph 3, your Trustees submit that 
in the advertisement of sale, the property was sufficiently 
described. 


a ee, ae es Vereen, | ae ee ee eee Pe Te ee a ee a a a a ee ee, | eS 
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4. In answer to Paragraph 4, your Trustees admit the 
size or area of the property was not noted in the advertise- 
ment; however, the street address of the property was 
given, as also the recorded plat reference thereof, giving 
sufficient information to any interested person to identify 
the property. 


5. Your Trustees, in answer to Paragraph 5 of said Ob- 
jection, admit that the Notice of Sale was published in 
The Prince Georges Post, May 31, June 7, 14 and 21, 1956, 
and for further answer, state that the Prince Georges Post 
is a newspaper of general circulation and published in 
Prince Georges County, Maryland, and such publication 
complies with the Rules of Court; and for further answer, 
your Trustees submit that no other advertisement was 
made, but notice was given the Objectors by mailing a 
copy of the advertisement to Russell Hardy, Sr., at his 
home address, 6400 Brookside Drive, Kenwood, Maryland, 
and no suggestion was made by them, prior to the sale, as 
to the incorrect description of the property or inadequacy 
of the notice. 


6. For answer to Paragraph 6 of said Objection, as to the 
reasonable value of the property at the time of sale; 
your Trustees deny same, as also their alleged neglect to 
inform themselves of and correctly describe the property 
in the advertisement of sale, and for further answer to 
said paragraph 6, they admit the sale price was as reported, 
$12,300.00, and they further submit that Russell Hardy, Jr., 
Attorney for Katharine C. Hardy, was present at the sale 
but offered no bid to protect the interests of the Objectors, 
Katharine C. Hardy, or Russell Hardy, Sr. 


7. Your Trustees deny the allegation as stated in Para- 
graph 7, and for further answer thereto, submit that your 
Trustees are without knowledge as to the time the said 
Kenneth H. Frey and Carry B. Frey took possession of the 
property, and your Trustees further state that they made 
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no agreement or arrangement with the Freys or any one 
else as to taking possession of the said property. 


8. Your Trustees deny the allegations as contained in 
Paragraph 8 of the Objection, and for further answer, 
submit they have been informed that Kenneth H. Frey 
and Carrie B. Frey made only one payment between June 
3, 1955 and September 8, 1955, in the sum of $104.00 to the 
Northwestern Federal Savings and Loan Association. 


9. Your Trustees admit the allegations contained in 
Paragraph 9. 


10. Your Trustees deny the allegations contained in 
Paragraph 10 of said Objection, and demand strict proof 
of the Objectors as to such allegations. 


11. Your Trustees deny the allegations as contained in 
Paragraph 11 of said Objection, and demand strict proof 
thereof. For further answer thereto, it is submitted that 
your Trustees have the knowledge that the Northwestern 
Federal Savings and Loan Association sent its check, June 
9, 1955, to Robert L. Edwards, of the Maryland Title 
and Escrow Corporation, 6019 Baltimore Avenue, River- 
dale, Maryland, the Title Company making settlement of 
this ease, for the proceeds of the loan made to Kenneth 
H. Frey and Carrie B. Frey on the property described 
herein, which said check was deposited to the account of 
said Title Company in the Surburban Trust Company, 
Hyattsville, Maryland, June 13, 1955. 


12. Your Trustees, upon information received, deny the 
allegation contained in Paragraph 12 of said Objection, 
but, if deemed material, demand strict proof thereof, and 
for further answer hereto, see answer to Paragraph 11 
above. 


13. In answer to Paragraph 13 of said Objection, your 
Trustees have not sufficient knowledge to admit or deny 
the allegations contained therein, but, if deemed material, 
demand strict proof thereof. 
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Having fully answered the Objection, your Trustees pray 
that this Honorable Court pass an Order ratifying said 
sale, and that no costs be assessed against them. 


Respectfully submitted, 


/s/ Ricamonp H. Gipson 
Richmond H. Gibson 


/s/ Wrix11am K. CopenHAvVER 
William K. Copenhaver 


/s/ Wruu1am E. Hutcainson 
William E. Hutchinson 
Attorney for Trustees 
925 - 15th Street, Northwest 
Washington, D. C. 


DisTRICT OF COLUMBIA, SS: 


On this 1st day of August, 1956, before me E. Duvau 
Haruter, the undersigned officer, personally appeared 
Ricumonp H. Grsson and Wititmam K. Copenuaver, and 
after being duly sworn, deposed and said that they had read 
the aforegoing Answer, and that the matters and things 
therein contained are true to the best of their knowledge, 
information and belief. 


In Wrrness WHEREOF I hereunto set my hand and official 
seal. 
/s/ EK. Duvatn Har .uee 
E. Duvall Harllee 
Notary Public, D. C. 


My Commission expires: Feb. 28, 1961. 
(Sav) 
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A copy of the above Answer mailed to: 


Russell Hardy, Sr. 
Russell Hardy, Jr. 
1012 - 14th Street, Northwest 
Washington, D. C. 
/s/ Wiiu1am E. HutcHison 
8/2/56 
(SEAL) 


True Copy—Test :— 
W. Waverty Wess, Clerk 


By /s/ J. M. Bapen 
By J. M. Baden, Deputy Clerk. 


Filed August 27, 1956 
CIRCUIT COURT FOR PRINCE GEORGE’S COUNTY, MARYLAND 
Sitting in Equity 
Equity No. B-408 
Ricumonp H. Grsson and Witu1am K. CopenHaver, trustees, 
v. 
KennetH H. Frey and Carri B. Frey, his wife. 


Affidavit 


Van C. Tipton, Jr., being sworn states: 
I reside at 6743 Fairfax Foad, Chevy Chase, Montgom- 
ery County, Maryland. 

I am a private investigator, and was requested to ascer- 
tain whether Richmond H. Gibson resides at 9815 Con- 
necticut Avenue, Kensington, Maryland; whether North- 
western Federal Savings and Loan Association is located 
at that place; and whether it has a mailing address at 1337 
G Street, N. W., Washington 5, D. C. 
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On August 23, 1956, I went to the front door of 9815 
Connecticut Avenue, Kensington, and was answered by a 
colored maid. I asked if Mr. Gibson resided at that place 
and was informed that it was not the residence of Mr. 
Gibson; that it was the residence of Mr. and Mrs. Michel 
K. Manoukian; that the Manoukian’s had resided there 
since July 1956; and that Mr. Gibson had not resided or 
been present there since that time. 

I also made inquiry of the next door neighbors on each 
side of 9815 Connecticut Avenue to ascertain whether Rich- 
mond H. Gibson resided at 9815 and was informed by 
both that he had not resided or been present there since 
about June 22 or 23, 1956. 

At No. 9815 I asked whether Northwestern Federal Sav- 
ings and Loan Association was located or known there, and 
was informed by the maid that it was not. I made the 
same inquiry of the neighbors, and was informed that the 
loan association was not and never had been located at 
that place, to their knowledge. 

I went to 1337 G Street, N. W., Washington 5, D.C. That 
place is occupied by a Hot Shoppe, a restaurant, which 
occupies the area of numbers 1335, 1337 and 1339 G Street. 
I made inquiry of employees of the Hot Shoppe whether it 
was a mailing address for Northwestern Federal Savings 
and Loan Association, and was informed that it was not, 
to their knowledge. I was also informed that the Hot 
Shoppe has been in business at that place since about 
Armistice Day, 1954. 


/s/ Van C. Tieton, JR. 
Van C. Tipton, Jr. 
Subscribed and sworn to before me August 24, 1956. 


/s/ Cuara M. WeBB 
Notary Public 


(SEax) My Commission Expires 
August 31 1958 
(Seat) 


True Copy—Test :— 
W. Waverty Wess, Clerk 


By /s/ J. M. Bapren 
By J. M. Baden, Deputy Clerk. 


Filed August 27, 1956 
CIRCUIT COURT FOR PRINCE GEORGE’S COUNTY, MARYLAND 


Sitting in Equity 
Equity No. B-408 


Ricpmonp H. Grsson and Wim K. Corennaver, trustees, 


Vv. 


Kenneto H. Frey and Carrm B. Frey, his wife. 
Motion to Dismiss 
Russell Hardy, Sr., and Katharine C. Hardy, move the 


Court to dismiss this suit, and for grounds therefor show 
as follows: 


1. This suit is one for the benefit of Northwestern Fed- 
eral Savings and Loan Association, and that corporation 
is the real party in interest herein. 


2. Northwestern Federal Savings and Loan Association 
is a foreign corporation to the State of Maryland. 


3. During the period May 1, 1955, to August 22, 1956, the 
Northwestern Federal Savings and Loan Association was 
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doing an intrastate, or interstate, or foreign business in the 
State of Maryland, including the transactions, matters and 
things in this suit. 

4. Northwestern Federal Savings and Loan Association 
has certified to the State Tax Commission (1) that Rich- 
mond H. Gibson is its resident agent in the State of Mary- 
land; (2) that his post office address is 9815 Connecticut 
Avenue, Kensington, Maryland; and (3) that the mailing 
address of the corporation is 1337 G Street, N. W., Wash- 
ington 5, D. C. 


5. On August 13, 1956, Russell Hardy, Sr., and Katharine 
C. Hardy caused to be issued by this Court a summons to 
Northwestern Federal Savings and Loan Association, in 
eare of Richmond H. Gibson, 9815 Connecticut Avenue, 
Kensington, Maryland, for the production of documents as 
evidence in their behalf at the trial of this suit on August 
27, 1956; said summons was forwarded for service to the 
Sheriff of Montgomery County, Maryland, who took the 
summons to 9815 Connecticut Avenue, but was unable to 
find Northwestern Federal Savings and Loan Association 
or Richmond H. Gibson at that place; and the Sheriff was 
therefore unable to make service of the summons, and on 
August 17, 1957, made a return to this Court to that effect. 


6. Northwestern Federal Savings and Loan Association 
does not have a resident agent in the State of Maryland; it 
does not have a resident agent whose address has been 
certified to the State Tax Commission. 


7. Northwestern Federal Savings and Loan Association 
is not known at 1337 G Street, N. W., Washington 5, D. C.; 
it has no agent located at that place; it has no office at that 
place; and it does not receive mail at that place. 
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8. 1837 G Street, N. W., Washington 5, D.C. is not the 
mailing address of Northwestern Federal Savings and Loan 


Association. 
/s/ Russett Harpy, Sr. 
Russell Hardy, Sr. 


/s/ RusseLtt Harpy, JR. 
Russell Hardy, Jr. 
Attorneys for Objectors. 


August 27, 1956. 

(SEax) 

True Copy—Test :— 

W. Waverty Wess, Clerk 


By /s/ J. M. Baven 
By J. M. Baden, Deputy Clerk. 


DUCES TECUM TO BE ATTACHED TO SUMMONS 
TO NORTHWESTERN FEDERAL 


Bring with you and produce: 


1. Report on title to property at 4409 Tuckerman street, 
University Park, Maryland, from Lawyers Title Insurance 
Company, dated May 26, 1955. 


2. Letter from Northwestern Federal Savings and Loan 
Association to Robert L. Edwards, dated June 3, 1955. 


3. Order to disburse, addressed to Northwestern Federal 
Savings and Loan Association, signed Kenneth H. Frey, 
Carrie B. Frey, dated June 3, 1955. 
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4, All of your accounting records relative to the promis- 
sory note to Northwestern Federal Savings and Loan Asso- 
ciation from Kenneth H. Frey and Carrie B. Frey. 


5. All letters, memoranda, and other records of commu- 
nications relative to any indebtedness of Kenneth H. and 
Carrie B. Frey to Northwestern Federal Savings and Loan 
Association, between you and Kenneth H. Frey, Carrie B. 
Frey, A. H. Davis, Robert S. Davis & Co., Richmond H. 
Gibson, William K. Copenhaver, Robert L. Edwards, and 
Maryland Title and Escrow Corporation, from April 1, 
1955, to August 1, 1956. 
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Filed Aug. 13, 1956 
Eq. No. B-408 


Grsson & CoPpENHAVER 
v. 
FREY 
Summon the following to appear August 27, at 10 a.m. 
Eugene F. Beadel 
Care Maryland Title & Escrow Corporation 


6019 Baltimore Ave. 
Riverdale, Md. 


Kenneth H. Frey, 
4508 Riverdale Road, 
Riverdale, Md. 


A. H. Davis, 
Care Robert 8. Davis & Co., 
4804 Baltimore Ave. 
Hyattsville, Md. 


Richmond H. Gibson Montgomery Co. 
9815 Connecticut Ave. 
Kensington, Md. 


Robert E. Edwards, 
Care Maryland Title & Escrow Corporation, 
6019 Baltimore Ave. 
Riverdale, Md. 


Northwestern Federal Savings & Loan Assoc., 
c/o Richmond H. Gibson 
9815 Connecticut Ave. 
Kensington, Md. Montgomery Co. 


(Sear) 
True Copy—Test :— 
W. Waverty Wess, Clerk 


By /s/ J. M. Bapven 
By J. M. Baden, Deputy Clerk. 
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Filed Sep. 10, 1956 


IN THE CIRCUIT COURT FOR PRINCE GEORGE’S COUNTY, MARYLAND 
Equity No. B-408 
Ricumonp H. Grsson and Wiiu1am K. CorenHaver, trustees, 
v. 
KewnnetH H. Frey and Carrtz B. Frey, his wife. 
Exhibits Admitted in Evidence 
Exceptants 


1. C. Copy Deed of Trust. 

2. Statement, Northwestern Federal Savings & Loan 
Assn. 

3. Pictures of House. 

4, Pictures of House. 

. Pictures of House. 

. Pictures of House. 

. Pictures of House. 

. Deed of Trust Note. 

. Letter of Russell Hardy, Sr. dated July 26, 1955. 

10. Check No. L 4377 Northwestern Federal Savings & 
Loan Assn. in amount of $10,704.50 drawn payable to Rob- 
ert L. Edwards, Attorney. 

11. Settlement & Escrow Ledger—Md. Title & Escrow 
Corp. 

12. 

13. Photostat Copy of Checks to Katherine and Russell 
Hardy. 

14. Deed (Not Recorded) between Russell Hardy to Ken- 
neth H. Frey and Carrie B. Frey. 

15. Purchaser’s Settlement Statement—Md. Title & Es- 
crow Corp. 


Plamtiffs 


1. Statement of Northwestern Federal Savings & Loan 
Assn. 


oe aOoOnNsS vr 
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2. Sellers Settlement Statement—Md. Title & Escrow 
Corp. 
Witness: 
Kenneth H. Frey 
Albert H. Davis 
Theodore McGahen 
Robert L. Edwards 
Eugene F. Beetle 
(Sez) 
True Copy—Test :-— 
W. Waverty Wess, Clerk 


By /s/ J. M. Bapen 
By J. M. Baden, Deputy Clerk. 





IN THE CIRCUIT COURT FOR PRINCE GEORGES COUNTY, MARYLAND 
SITTING IN EQUITY 


Equity No. B-408 
(Filed Sept. 11, 1956) 
W. Waverly Webb, Clerk 


Circuit Court for 
Prince George’s County, Md. 


RicaMonp H. Grsson and 
Wim K. Corenuaver, Trustees 
vs. 


Kennets H. Frey and Carri B. Frey, His Wife 


Order of Court 


The matter of the Exceptions filed by Russell Hardy and 
Katherine C. Hardy to the ratification of the Trustees’ sale 
made by Richmond H. Gibson and William K. Copenhaver, 
Trustees, and duly reported to this Court on the 3rd day 
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of July 1956, coming on for hearing, being submitted, testi- 
money was taken in open Court, Counsel were heard, and 
the proceedings read and considered, it is thereupon this 
11th day of September 1956, by the Circuit Court of Prince 
Georges County, sitting in Equity, 


ApsupcEep and Orperep that said Exceptions be and the 
same are hereby overruled; and it is 


FourrHer ADJupGED and Orprerep that said sale be and 
the same is hereby ratified and confirmed, no good cause 
to the contrary having been shown, although due notice 
appears to have been given as prescribed by the Order 
Nisi. 

/s/ CHartes C. Marsury 
Judge. 
(Seal) 


True Copy—Test :— 
W. Waverty WEss, Clerk. 


By /s/ J. M. Baven 
By J. M. Baven, Deputy Clerk. 


IN THE CIRCUIT COURT FOR PRINCE GEORGES COUNTY, MARYLAND 
Equity No. B-408 
(Filed Sept. 14, 1956) 


W. Waverly Webb, Clerk 
Cirenit Court for 
Prince George’s County, Md. 


Ricumonp H. Grsson, er aL, Trustees, Plaintiff, 
vs. 
Kenneto H. Frey, er au., Defendants. 
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To:— 


Samuel W. H. Meloy, Esq., Auditor 
Cireuit Court Prince George’s County, 
Maryland. 


This case is a proceeding to foreclose a deed of trust, the 
sale has been held and hearings have been had before the 
Court upon the ratification of the sale. 

If the sale is, or has been, ratified, there is hereby 
brought to your attention, the two judgments entered, one 
for each of the Plaintiffs, on July 27, 1956, in the case of 
Russell Hardy and Katherine C. Hardy, Law No. 7859, 
against the Defendants for $2,908.94 each, with interest 
from date and costs, and if this case is submitted to you 
to start an audit and if there should be any surplus pro- 
ceeds of sale, claim is hereby entered against such surplus 
on behalf of the said Russell Hardy and Katherine C. 
Hardy. 

: By: /s/ Watpo Burnsme 
7 (Waldo Burnside), Attorney 
Mr. Clerk :— 
Please file 
/s/ Watpo BugnsDe 
Atty for R & K C Hardy 
(Seal) 


True Copy—Test :— 
W. Waverty WEss, Clerk 
By /s/ J. M. Bapenr 
By J. M. Baven, Deputy Clerk. 


re aan mas | s 
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IN THE CIRCUIT COURT FOR PRINCE GEORGE’S COUNTY, 
MARYLAND 


Filed September 20, 1956 


W. Waverly Webb, Clerk 
Cireuit Court for 
Prince George’s County, Md. 


Equity No. B-408 
Ricumonp H. Gisson, er au., Trustees, Plaintiffs, 
vs. 
Kenneth H. Frey, er au., Defendants. 


Mr. Clerk: 


Please enter the claim filed in the above entitled case by 
me as attorney for Russell Hardy and Katherine C. 
Hardy, as withdrawn and dismissed. 


/s/ Waxtvo Burnswe 
(Waldo Burnside), Attorney 
for Russell Hardy and 
Katherine C. Hardy. 


Certified copy mailed to Mr. Samuel W. H. Meloy, Upper 


Marlboro, Maryland. 
/s/ Waupo BurnsweE 
(Waldo Burnside) 


(Seal) 
True Copy—Test :-— 


W. Waverty Wess, Clerk. 
By /s/ J. M. Bapen 


By J. M. Bapen, Deputy Clerk. 
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CIRCUIT COURT FOR PRINCE GEORGE’S COUNTY, MARYLAND 
SITTING IN EQUITY 


Filed October 5, 1956 
W. Waverly Webb, Clerk 


Cireuit Court for 
Prince George’s County, Md. 


Equity No. B-408 


Ricumonp H. Grsson and Wiiuiam K. CoPENHAVER, 
Trustees, 


Vv. 


Kenneth H. Frey and Carri B. Frey, his wife. 


Application for Appeal 


The Exceptors, Russell Hardy and Katherine C. Hardy, 
hereby make application for an appeal to the Court of 
Appeals of Maryland from the order of this Court entered 
September 11, 1956 in the above entitled cause and pray 
that their appeal be entered, and that the original papers 
in the file thereof, the Clerk’s certificate and a transcript 
of the testimony be transmitted promptly to the Clerk of 
the Court of Appeals of Maryland. 


/s/ Russett Harpy, Sr. 
Russell Hardy, Sr. 
/s/ RusseLL Harpy, Jr 
Russell Hardy, Jr. 


Attorney for 
Katharine C. Hardy 


(Seal) 
True Copy—Test :— 


W. Waverty Wess, Clerk. 
By /s/ J. M. Bapen 


By J. M. Banen, Deputy Clerk. 
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CIRCUIT COURT FOR PRINCE GEORGE’S COUNTY, MARYLAND 
SITTING IN EQUITY 


Filed October 5, 1956 


W. Waverly Webb, Clerk 
Cireuit Court for 
Prince George’s County, Md. 


Equity No. B-408 


Ricumonp H. Grsson and Wiiu1am K. CoPenHAvER, 
Trustees, 


v. 
Kenneto H. Frey and Carrie B. Frey, his wife. 


Certificate of Service 


I certify that copies of the Application for Appeal of 
the Exceptors, Russell Hardy and Katharine C. Hardy, 
were mailed, postpaid, on October 5, 1956, to William E. 
Hutchinson, Attorney for trustees, 925 15th Street, N.W., 
Washington, D.C. and to T. Hammond Welsh, Jr. and 
Carlyle J. Lancaster, Attorneys for defendants, Hamilton 
Street and 35th Place, Hyattsville, Maryland. 


/s/ Russet Harpy, Jr. 
Russell Hardy, Jr. 
Attorney for 
Katharine C. Hardy 
(Seal) 


True Copy—Test :— 


W. Waverty Wess, Clerk. 
By /s/ J. M. Bapew 


By J. M. Banen, Deputy Clerk. 





| May 1, 1956. 
Mr. Kenneth H. Frey and 
Mrs. Carrie B. Frey 
4409 Tuckerman Street 
University Park, Maryland 


Dear Sir and Madam: 


The Northwestern Federal Savings and Loan Association 
have requested that I write you in connection with your 
loan account on Lot 18 and the last half of Lot 19, Block 2, 
‘‘Uwiversiry Park’’, which is now in arrears for the 
months of January, February, March and April 1956 and 
the payment for May is now due. 

Unless you bring this loan to date on or before May 7th 
next, my instructions are to immediately start foreclosure 
proceedings under the terms of the Deed of Trust. 


Yours very truly, 


Wiruuam E. Hourcurson 
WEH:ej 


Talked with Mr. Frey 51156 must pay thru April .... 


(Seal) 
True Copy—Test :— 


W. Waverty Wess, Clerk. 
By /s/ J. M. Bape 


By J. M. Bapen, Deputy Clerk. 
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Ct. Ct. Pr. Geo. Co. 6924 


NORTHWESTERN FEDERAL SAVINGS AND LOAN ASSOCIATION 
WASHINGTON 9, D. ©. 
1415 EYE STREET, N. w. 


Id + 
Ex. #1 


Plift Ex. #1 

Law + 

Equity + B-408 
June 3, 1955 


To: Rosert L. Epwarps, Attorney: 


Re: Frey, Kenneth H. and Carrie B. 
4409 Tuckerman St., Univ. Park, Md. 
Lot 18 and 1/2 Lot 19, Blk. 2, 


Gentlemen: 


With further reference to our above title order, we 
enclose for execution: 


1. Our trust and note, 2. Tax agreement, 3. Signature 
card (indicate citizenship) and, 4. Order to disburse, 
5. Address ecard. 


FurtHer Conpirions: Subject to $500. cash equity, how- 
ever, 2nd trust of $5400.00 to provide for repayment 
of $2500.00 in 6 months and the balance in 18 months. 
We enclose copy of survey so that exception can xxxxx 
of binde can be amended. 


Depuctions: Please show these items on your statement. 
We will send net check. 


Loan $11000. Derosrr $ none Terms: P&l $82.00 
T&I $ As. est. Int. Rate 5% 
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Ovr CHarces: Appraisal fee 
Preparing trust & note 
Advance for taxes Chrg. 
Advance for insurance 
Credit report 
Survey plat 
Prep. & Execute release 
Our loan L 
Charge additional interest at .... per day to date of 
settlement. 


Instr. on Taxes: Settle with tax paid thru: 
Special Assessments if 


Instr. For INsurance: Charge for: 
$11,000. F. & Ext. Cov. 3 years. Prem. includes 
interest to 


Please settle this loan in accordance with this letter and 
our title order referred to above, collecting your own 
charges in settlement. Our check will follow upon receipt of : 


1. Nore, properly executed, witnessed and identified. 


2. Tax AcrEEMENT form filled out and signed to show 
additional payment. 


. Sicnature Carp, and change of address card where 
applicable. 


. ORvDER TO DISBURSE. 
. Copy or your SETTLEMENT STATEMENT. 


. Appress CaRD. 
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As soon as possible after settlement kindly send us 
recording receipt for our trust, tax certificate and the 
Certificate or Policy as indicated. 

Very truly yours, 


NORTHWESTERN F'EDERAL SAVINGS 
AND Loan ASSOCIATION 





FO us ink a ae eae etek t Riese: 
Authorized Signature 

D-4 

MARYLAND TITLE & ESCROW CORPORATION 

6019 BALTIMORE AVENUE union 46500 

RIVERDALE MARYLAND 
Refer to Ct. Ct. Pr. Geo. Co. 

Case No. 3710 Ident. + Date 6/2/35 


Plitff Ex. #2 


Property 18 and pt of 19/2 
See. 1, Univ. Park. 
Russell Hardy a/w. 


Katharine 
Law + 
Equity + B-408 
Price 16950— 
First Deed of Trust 
Interest 


Hazard Insurance 
Second Deed of Trust— 
deferred (2 notes $2725.00 each) 5450.— 
Interest 
Hazard Insurance 
Purchase Money 
Hazard Insurance 


Conveyancing 
Appraisal Fee 

Credit Report 

Loan Commission 
F.H.A. Mtge. Ins. Prem. 
House Location Survey 


Deposit with 
Commission to Robert S. Davis & Co. 847.50 
Water Bill (See balance) 
Taxes (Stare & Co.) 
from 1/1/55 @ $204.34 yr. 86.84 
Taxes (Town) 
from 1/1/55 @ $ 33.21 yr. 14.12 

Front Foot Ben. Chgs. @ Xx 
Rent to @ mo. 
(Owners-Mortgagees) Title Insurance & Interim Binder 
Examination of Title 
Tax Report 
Preparing 

2 Add’l Deed(s) Trust(s) Release(s) 20.00 
Recording 

2 Add’l Deed(s) Trust(s) Release(s) 7.00 
Noting Instruments & Identification of Notes 
Notary Service 
Closing Fee 
Revenue Stamps Federal 18.70 
Service Charge 

1/2 to Russell Hardy 10505.84 
Balance 1/2 to Katherine Hardy 

(July to water bill) (10532.84) 

| 16950.— 16950.— 


We have examined the above statement and find it 
correct. We do hereby agree that Maryland Title & Escrow 
Corp.| accepts no responsibility as to correctness of in- 
formation furnished as to principal, interest, insurance 
and escrow funds on assumed deeds of trust, if any. No 
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liability on part of title company for matters not appearing 
of record when examination is made. 


Call Russell Hardy Jr. when ready 
RE. 7-0437 
/s/ KarHarine C. Harpy 
/s/ RussELL Harpy 


By Russetu Harpy Jr. 


Subject to dismissal of Bill for Partition between present 
owners (Equity 15445) 


(Seal) 
True Copy—Test :— 


W. Waverty Wess, Clerk. 
By /s/ J. M. Bapen 


By J. M. Baven, Deputy Clerk. 


NORTHWESTERN FEDERAL SAVINGS AND LOAN ASSOCIATION 
WASHINGTON, D. C. 
1415 EYE sT., N.W. 
Pltff Ex. # 3 | 
Equity + B-408 | 
May 1, 1956 
Mr. Wm. E. Hutchison 
925 15th Street, N. W. 
Washington 5, D. €. 


Dear Mr. Hutchison: 


We submit the following described loan account for 
immediate collection otherwise institute foreclosure pro- 
ceedings : 





Loan Account L-6924 


Name: Kenneth H. & Carrie B. Frey 
4409 Tuckerman Street 
University Park, Maryland 


Legal Description: Lot 18, W. % Lot 19, Block 2, 


University Park, Prince George’s County, Mary- 
land known as 4409 Tuckerman Street. 


Original amount of Loan $11,000. dated June 3, 1955, 
payable $104.00 per month—vunpaid balance 
$10,900.58. 

Payments due: January, February, March and 

April, 1956) 
@ $104.00—total $415.00 May 1956) 
Thanking you for your prompt handling of this case, 
we are 
Very truly yours, 
NoRTHWESTERN FrEepERAL Savines 
anp Loan Association 
By: /s/ James E. Harretu 
Secretary 
(Seal) 


True Copy—Test :— 


W. Waverty Wess, Clerk. 
By /s/ J. M. Bapen 


By J. M. Bapven, Deputy Clerk. 





Ident + 

Plitff Ex. + 4 
Law + 

Equity + B-408 


Order to Disburse 


Northwestern Federal Savings 
and Loan Association, 
Washington, D. C. 


Gentlemen: 


In connection with our pending loan from your Associa- 
tion on 4409 Tuckerman St., Univ. Park, Md. please note 
that we have approved settlement as made today by 

Rosert L, Epwarps, Attorney, 
and you are hereby instructed and authorized to issue your 
check directly to him, in payment of this loan. 


Very truly yours, 


/s/ Kenneto H. Frey 
Kenneth H. Frey 


/s/ Carrie B. Frey 
Carrie B. Frey 
June 3, 1955 


(Seal) 


True Copy—Test :— 


W. Waverty Wess, Clerk. 
By /s/ J. M. Bapen 


By J. M. Bapen, Deputy Clerk. 
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Filed July 3, 1956 


Ct. Ct. Pr. Geo. C. 
Ident. + 
Defts. Ex. #1 
Law + 
Equity + B-408 





IN THE CIRCUIT COURT FOR PRINCE GEORGE’S COUNTY, 
MARYLAND 


SITTING IN EQUITY 


Equity No. B-408 


Ricamonp H. Grsson and Witulam K. CopenHaver, 
Trustees 


vs. 
Kenneto H. Frey and Carrzis B. Frey, his wife 


Trustees’ Report of Sale 
To the Honorable, the Judges of the above Court: 


The Report of Richmond H. Gibson and William K. 
Copenhaver, Trustees under the certain Deed of Trust 
from Kenneth H. Frey and Carrie B. Frey, his wife, dated 
June 3, 1955 and recorded in Liber No. 1891, at folio 591, 
one of the Prince Georges County Land Records, submits 
to the Court as follows: 


That default having been made in the payment of the 
indebtedness secured by said Deed of Trust, and at the 
request of the party secured thereunder, after having filed 
with the Clerk of this Court the original Deed of Trust 
and Trustees’ Bond, with surety, for the faithful per- 
formance of the trust reposed in them, and after having 
given notice of the time, place, manner, and terms of sale 
by publication in the Prince Georges Post, a newspaper of 


. Sb. Os 


> ) Se. 
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general circulation, published at Hyattsville, Prince 
Georges County, Maryland, for more than twenty days 
prior to the date of sale, and having complied with all 
other prerequisites as required by law and said Deed of 
Trust, and mailing a copy of said advertisement to the 
owners of the property and holder of a record second 
Deed of Trust, attended in front of the premises on 
Wednesday, the 27th day of June, 1956, at 4:00 o’clock 
P.M., and then and there proceeded to sell the property in 
said Deed of Trust described as Lot numbered Eighteen 
(18), and the Westerly one-half of Lot numbered Nine- 
teen (19), in Block numbered Two (2), in a subdivision 
known as ‘‘Section 1, University Park’’, as per plat 
recorded in Plat Book R.N.R. No. 2, plat 69, of the said 
Prince Georges County Land Records, and sold same to 
Mildred Welsh at and for the sum of Twelve Thousand 
Three Hundred Dollars ($12,300.00), she being at that 
price the highest bidder therefor. 


That said sale was a fair and reasonable one, and all 
the rules of Court and requirements of law and said Deed 
of Trust were complied with, with respect to said sale. 


WHEREFORE, THE PREMISES CONSIDERED, Your Trustees 
respectfully pray that an Order be passed by this 
Honorable Court ratifying the above sale, and that they 
may have such other and further relief as the case may 
require and in the opinion of the Court may seem just 
and proper. 

/s/ Ricamonp H. Grson 
Richmond H. Gibson, Trustee 


/s/ WriizamM K. CoPpENHAVER 
William K. Copenhaver, Trustee 
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Disrricr oF COLUMBIA, SS: 


Richmond H. Gibson and William K. Copenhaver, being 
first duly sworn, depose and say that they have read the 
aforegoing Report by them subscribed and know the 
contents thereof; that the matters and things therein con- 
tained are true to the best of their knowledge and belief; 
and they further make oath that the said sale was in all 
respects fairly made, and that all the rules of Court and 
requirements of law and said Deed of Trust were complied 
with in respect of said sale. 


/s/ RicumMonp H. Grsson 
Richmond H. Gibson 


/s/ Wiuu1am K. CoPENHAVER 
William K. Copenhaver 


Subscribed and sworn to before me this 2nd day of 
July, 1956. 
/s/ E. Duvati Harues 
Notary Public, D.C. 
E. Duvall Harllee 


(Seal) 


My Commission expires: Feb. 28, 1961. 


(Seal) 
True Copy—Test :— 


W. Waverty Wess, Clerk. 
By /s/ J. M. Bapen 


By J. M. Baven, Deputy Clerk. 
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Filed July 3, 1956 
Ident. + 
Defts. Ex. +2 
Law + 
Equity + B-408 


THE PRINCE GEORGES POST 
THE COMMUNITY NEWSPAPER FOR PRINCE GEORGES COUNTY 
4623 BALTIMORE AVENUE, HYATISVILLE, MARYLAND 


June 22, 1956 
William E. Hutchinson 
Attorney at Law 
925 15th Street, N.W. 
Washington 5, D.C. 


Trustees’ Sate of Valuable Improved Real Estate in 
‘‘University Park’’, Prince George’s County, Maryland, 
known as premises No. 4409 Tuckerman Street. 

Under and by virtue of the power of sale contained in 
the certain Deed of Trust from Kenneth H. Frey and 
Carrie B. Frey, his wife, to Richmond H. Gibson and 
William K. Copenhaver, Trustees, dated June 3, 1955 and 
recorded in Liber No. 1891, at folio 591, one of the Land 
Records of Prince George’s County, Maryland; default 
having been made in the payments of the indebtedness 
secured thereby, and at the request of the party secured 
thereunder, the undersigned Trustees will offer for sale 
at public auction, in front of the premises, on Wednesday, 
June 27, 1956 at 4:00 o’clock P.M. the property therein 
described as, Lot numbered Eighteen (18), and the 
Westerly half of Lot numbered Nineteen (19), in Block 
numbered Two (2), in a subdivision known as ‘‘Section 
One, University Park’’, as per plat Book R.N.R. No. 2, 
folio 69, one of the Prince George’s County Land Records. 


The property is improved by one and one-half story 
detached frame dwelling, containing 6 rooms and bath, 
oil-fired heat. oie. ae ce tl : | 


_- « ‘ 1 ab 
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TERMS OF SALE 


All'eash upon the ratification thereof by the Court. A 
deposit of $1,000.00 (cash or certified check) will be 
required at time of sale; all conveyancing, recording, 
Federal and State stamps, to be at the cost of the 
purchaser. 


Terms of sale to be complied with within five days after 
the final ratification thereof by the Circuit Court for Prince 
George’s County, Maryland; otherwise the property will 
be re-sold at the risk and cost of the defaulting purchaser. 


RicHmMonpD H. Grsson 
Wiiuram K. CopenHaver 
Trustees 
1415 Eye Street, N.W., 
Washington 5, D.C. 


Wruam E. Hurcainson, 
Attorney for Trustees 
925 15th Street, N.W., 
Washington 5, D.C. 
5-31-56-4t 
This is to certify that the annexed Trustees Sale was 
published in The Prince Georges Post once a week for 
four successive weeks before the twenty-seventh day of 
June, 1956 the first insertion of the same having been on 
the thirty-first day of May, 1956. 


THe Prince Georces Post 
/s/ CanMEeL D. Aman 
Business Manager 


(Seal) 
True Copy—Test :— 


W. Waverty Wess, Clerk. 
By /s/ J. M. Bapven 


By J. M. Bapen, Deputy Clerk. 
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Ct. Ct. Pr. Geo. Co. 
Except Ident. # 14 
Ex. # 
Law + 
Equity + B-408 


Tais Deep made this June 3, 1955, by and between 
Russell Hardy, party of the first part, and Kenneth H. 
Frey and Carrie B. Frey, his wife. 


WirnessetH, that in consideration of the sum of ten 
dollars ($10.00) and other good and valuable considera- 
tions, the receipt of which is hereby acknowledged, the said 
party of the first part does grant and convey unto the 
parties of the second part, as tenants by the entirety, the 
survivor of them, or her heirs and assigns, in fee simple, 
the following described land and premises, with the im- 
provements, easements, and appurtenances thereunto 
belonging, situate, lying and being in Prince George’s 
County, State of Maryland, namely: 


Lot numbered eighteen (18) and the westerly half of lot 
numbered nineteen (19) in block numbered two (2) in a 
subdivision known as Section One, University Park, 
Prince George’s County, Maryland, as per plat thereof 
recorded in plat book RNR 2 folio 69, one of the land 
records of said state and county. 


Subject to covenants and restrictions of record. 


And the said party of the first part covenants that he 
will warrant specially the property hereby conveyed; and 
that he will execute such further assurances of said land 
as may be requisite. 


Witness his hand and seal. 
/s/ Russett Harpy (Seal) 





Test: 


/s/ Russet, Harpy, JR. 


I hereby certify that on this June 3, 1955, before the 
subscriber, a notary public in and for the District of 
Columbia, personally appeared Russell Hardy, known to 
me to be the person whose name is subscribed to the within 
instrument and did acknowledge that he executed the same 
for the purpose therein contained. 


(Seal) 
Wirness my official seal this June 3, 1955. 


/s/ Auma B. NEWELL 
Notary Public 
(Seal) 
True Copy—Test :-— 


W. Waverty Wess, Clerk. 
By /s/ J. M. Baven 


By J. M. Bapen, Deputy Clerk. 


NORTHWESTERN FEDERAL SAVINGS AND LOAN ASSOCIATION 
WASHINGTON 5, D. C. 


1415 EYE STREET, N. w. 
April 18, 1956 
Mr. Kenneth H. Frey 


4409 Tuckerman Street 
University Park, Maryland 


Dear Mr. Frey: 


I have turned your account over to our attorney 
Mr. William E. Hutchinson for collection. .............. 





D3 
I suggest that you contact him and make arrangements 
satisfactory for all concerned in regard to your loan. 


Mr. Hutchinson may be reached at 925 15th St. N.W. 
phone Re 7 7665. 


Very truly yours, 


NorTHWESTERN FepeRAL SaviIncs 
AND Loan ASSOCIATION 
/s/ Rosert A. Mazzoxin1 
Treasurer 


Ct. Ct. Pr. Geo. Co. 
Ident. # 

Except Ex. # 19 

Law + 

Equity + B-408 


(Seal) 
True Copy—Test :— 


W. Waverty Wess, Clerk 
By /s/ J. M. Bapen 


By J. M. Bapven, Deputy Clerk. 


aioe of Court in Gibson et al. Trustees vs. Kenneth H. 
Frey et al. Equity B-408 


THe Court: Gentlemen, aside from the personalities, 
which seem to have entered into the trial of the case, and, 
without in any way deciding who is right and who is wrong 
on those extra issues of the supplemental controversy, 
the Court will now address itself to the decision on the 
questions raised by these exceptions. 

Now, first of all, it is contended by the Exceptors that 
this suit should be dismissed because of alleged violations 
of the corporation law of this State which has to do with 
a resident agent of a foreign corporation. 
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The evidence here indicates that the building association 
did designate a resident agent, but that person has moved 
to some other location. However, the Federal Home Loan 
Act and this section of the code would seem to take the 
building association out of the category of a foreign cor- 
poration and put it in that of a domestic corporation so 
that the question of the resident agent, so far as it applies 
to foreign corporations, would not be applicable. 

Moreover, the parties in this case are the trustees, the 
plaintiffs, and the grantors, the Freys, who are the 
defendants, and the building association is merely the 
holder of the note secured by the deed of trust. So the 
parties plaintiff are the two trustees, and the parties 
defendant are the two Freys. The Exceptors have inter- 
vened in the case, and they, of course, are natural persons. 
So, therefore, the Court finds no merit in the contention 
that this suit is improperly instituted, and will allow it 
to be’ maintained under the law applicable to such a case. 

Now the principal contention of the Exceptors is that 
this foreclosure was premature, that the deed of trust was, 
in fact, not in default at the time of the institution of the 
suit and sale that followed. 

It is the Exceptor’s contention that, although this note, 
which was dated the 3rd of June, on its face provided that 
installments will be payable on July 1st in the amount of 
$82, that nothing was due on it until sometime in September 
when the title company finally made disbursement. How- 
ever, there is in evidence this letter dated June 3, 1955, 
to Northwestern Federal Savings & Loan Association, 
signed by the Freys, specifically making Robert L. Edwards 
their agent or attorney. It reads: 


“In connection with our pending loan from your 
association on 4409 Tuckerman Street, University 
Park, Maryland, please note that we have approved 
settlement as made today by Robert L. Edwards, 
Attorney, and you are hereby instructed and author- 
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ized to issue your check directly to him in payment of 
this loan.’’ 


Now that letter was followed by the check dated June 9, 
1955, to Robert L. Edwards, which was endorsed by him 
and deposited with the Maryland Title and Escrow Cor- 
poration on June 13, 1955. 

Now, when you compare the terms of the deed-of-trust 
note with the mortgage loan card, and this $82 being an 
installment rather than just an interest payment, it is 
apparent that when this suit was instituted on June 22, 
1956, that there was an arrearage or a default. Moreover, 
the minutes of the building association indicate that on 
October 21, 1955 there was an arrearage or default. It is 
apparent, therefore, that there was a request by the parties 
secured here to institute this foreclosure after the deter- 
mination which seemed to be substantially there was a 
default at that time. 

Now, with reference to the conduct of the proceedings, 
except to say that it is incumbent upon the trustees to 
comply strictly with the terms of the deed of trust, the 
Court agrees with that contention. However, there seems 
to be no evidence of any deviation from the requirements 
by the trustees in the action they took as trustees under 
this deed of trust. The notice required by the deed of 
trust was given and was published in the newspaper in 
Prince George’s County, which is what happens wherever 
there is a foreclosure such as this, and what has to happen 
under the law. The trustees’ notice of sale was similar to 
most of the trustees’ notices of sales. 

It is claimed, on the part of Mr. Hardy, that this was a 
disparaging notice; that it intended to keep away possible 
interested persons, purchasers; however, there is no 
evidence of any person in the case having been kept away. 

The Court will say that this is perhaps what is some- 
times described as a two-and-a-half-story house, and 
sometimes as a one-and-a-half-story house with an attic. 
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Well, apparently, it has a first floor and a second floor 
with a slanting roof, what is known as colonial architecture, 
so that there is more cubic footage and floor space on the 
first floor than there is on the second. 

Now the sale was attended by the two trustees and by 
the representative of the loan company and counsel, and 
also by Mr. Welsh and by Mr. Hardy and perhaps one 
or two others. There was some testimony there were 8 
persons in attendance. However, the Exceptor must do 
more than simply criticize the notice of sale. He must 
show that there is in it some inherent deficiency which 
caused him injury and something that would indicate that 
this property was not sold at a fair and reasonable price. 
The trustees’ report of sale indicates that it was sold for 
$12,300. The face amount of the deed of trust was $11,000. 
The property had been sold in 1954 for $16,950. 

There is no evidence in this case that the Hardys either 
had made bids on the property or in any way indicated 
any protest as to the form of advertisement which was 
sent to Mr. Hardy at some time before the sale, at a time 
when at least he had an opportunity, if he felt the 
advertising was inadequate, to make some protest or some 
suggestion as to its amendment or enlargement. 

No action, however, was taken by him upon receipt of 
this letter. He did not attend the sale. His son did attend 
it. He was not authorized to bid to protect his father’s 
or mother’s interest, and made no bid. 

The Court concludes that this notice of sale was adequate 
and not so defective or so lacking in all of the descriptive 
items of the property as to make it a basis for sustaining 
these exceptions, particularly when it is not shown wherein 
the deficiencies had any adverse effect upon the result 
of the sale. 

The Court therefore finds that the proceeding was 
properly instituted and may be maintained; that there was 
a default in the terms of the deed of trust and a default in 
payment of the note secured thereby. The evidence 


57 


indicated, both from the point of view of the holder of 
the deed of trust note, as to the notice given by the 
trustees, and the testimony of the grantors of the deed of 
trust, the defendants in the case, was to the effect that 
they were in default. 

There appearing to be no irregularity with reference 
to the conduct of the trustees in the matter of the institu- 
tion of the suit and the sale, and, the Court finding no in- 
adequacy in the form of the advertisement and no evidence 
of injury of which anyone can complain, the Court over- 
rules the exceptions and ratifies the trustees’ report of sale. 


(WHEREUPON, at 6:15 o’clock, p.m., hearing in the above- 
entitled matter was concluded.) 


Filed July 20, 1956 


Stare or MaryLanpD 
County or Prince GEORGE’S, SS: 


Affidavit 


I, Eugene F. Beadel, being first duly sworn, on oath 
depose and say that on June 3, 1955, I handled the settle- 
ment of the sale of Lot 18 and part of Lot 19, Block 2, 
Section 1, University Park, Prince George’s County, 
Maryland, known as premises 4409 Tuckerman Street, by 
Russell and Katherine Hardy to Kenneth H. and Carrie 
B. Frey; that I am quite familiar with most aspects of 
this transaction; that this office received a check in dis- 
bursement of loan proceeds on the above property from 
Northwestern Federal Savings and Loan Association on 
June 10, 1955; that one of the main reasons for the delay 
in making final disbursements to Russell and Katherine 
Hardy was the fact that settlement was made subject to 
dismissal of a bill for partition between the same owners 
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known as Equity No. 15445, which suit was dismissed on or 


about September 1, 1955. 
Further affiant sayeth not. 


s/ Evcens F. Beapen 
Eugene F. Beadel 


Subscribed and sworn to before me this 10th day of 


July, 1956. 
s/ B. M. Matrinciey 
Notary Public, Md. 
(Notarial Seal) 


IN THE CIRCUIT COURT FOR PRINCE GEORGE’S COUNTY, 
MARYLAND 


Filed January 7, 1957 
No. 15445 Equity 
C.A. 2573-56 


KatHerine C. Harpy, Plaintiff 
vs. 


Maurice Russert Harpy, also known as 
Russet Harpy, Defendant 


Docket Entries 


1946, Nov. 12th: Bill of Complaint for Partition of R.E.fd. 


1946, Nov. 15th: Defendant’s Answer, fd. 
1946, Nov. 27th: Demurrer to Defendant’s Answer, fd. 
19355, Sept. 1st: Order for Dismissal, fd. 


Order for Dismissal Approved by John B. Gray, Jr., 
Judge, on September 1, 1955. 


_ tae Vol Nate dbase Veal Gee 
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Plaintiff’s Attorney—Green 
Defendant’s Attorney—Stanley Suydan 
J. F. Lillard 


Clerk $6.50 Ree. + 2527 
Pd. 8-9-55 /s/ R. B. Lavcaron 


State or Marrtanp—County of Prince George’s, Sct.: 


I Heresy Certiry that the aforegoing is a true copy of 
the docket entries in the above entitled case in the Circuit 
Court for Prince George’s County and State of Maryland. 


In Testimony Wuereor, I Lave hereto set my hand and 
affixed the Seal of the Cireuit Court for the State and 
County aforesaid this 16th day of August, 1956. 


/s/ W. Waverty Wess, Clerk 
W. Waverly Webb 





(Seal) 
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UNITED STATES DISTRICT COURT 
FOR THE DISTRICT OF COLUMBIA 


Civil Action No. 2573-56 
Filed Oct. 27, 1956 
Russet, Harpy, Sr, e¢ al, Plaintiffs, 
v. 


NorkTHWESTERN FeperaL Savincs anp Loan ASSOCIATION, 
et al., Defendants. 


Affidavit of William E. Hutchinson 
Disrricr oF CoLUMBIA, ss: 


Wiuuuam E. Hurcuinson, being first duly sworn upon 
oath, deposes and says that, on April 20, 1956, the Freys 
were in arrears on their note of June 3, 1955 to North- 
western for the months of January, February, March and 
April. On or about said date of April 20, 1956, the plaintiff 
herein instituted suit in the Trial Magistrates Court of 
Prince George’s County, Maryland against Northwestern, 
the Freys and the real estate agent, Davis, for’ trespass 
and for depriving the plaintiffs of the use of the said 
property from June 1 to September 9, 1955 and prayed 
for $1,000 damages. This cause came on to be heard on 
June 8, 1956, and finding and judgment was entered for 
defendants, upon which the plaintiffs appealed to the 
Cireuit Court for Prince George’s County, Maryland. 
This cause came on for hearing in said Circuit Court on or 
about October 2, 1956 and a directed verdict was entered 
for the defendants. 


At the request of Northwestern, the trustees advertised 
for sale the property covered by the Deed of Trust, setting 
the sale date as June 27, 1956. The Freys were then in 
arrears in their installment payments on said note from 
January through June, 1956, a period of six months. The 
plaintiffs filed the above-entitled suit in the District of 
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Columbia on or about June 20, 1956 praying for injunc- 
tion against the sale and for damages, but did not ask 
for or attempt to procure a restraining order or prelimi- 
nary injunction. On June 27, 1956, the said property was 
sold at public auction pursuant to the advertisement and 
the plaintiffs had a representative present at the sale. 
On July 3, 1956, the trustees filed their report of sale in 
the office of the Clerk of the Cireuit Court of Prince 
George’s County, Maryland, and on July 23, the plaintiffs 
filed their exceptions to the report of sale raising all of the 
objections and many more embodied in their suit pending 
in this court. On August 27th and 30th, 1956, the said 
Court heard the exceptions to the report of sale and, by 
its order dated September 11, 1956, overruled the excep- 
tions and ratified the sale. From this ruling, the plain- 
tiffs have noted an appeal to the Court of Appeals of 
Maryland. 

! /s/ Wuus1am KE. Hurcuryson 

William E. Hutchinson 


Svusscrisep and sworn to before me this 26th day of 
October, 1956. 


/s/ Ruts T. Grices 
Notary Public, D. C. 
My commission expires: 
October 14, 1961. 


Se 


[Filed Dec. 29, 1956] 
Affidavit of Dennison L. Mitchell 
Dennison L. Mitchell, being sworn, states: 


I am a Certified Public Accountant, and maintain an 
office, and have engaged in the regular practice of that 
profession in the District of Columbia since 1934. 


I have been asked by Richmond H. Gibson, President 
of the Northwestern Federal Savings and Loan Associa- 





De NO ee 





65 


tion to make certain statements and computations. These 
statements and computations are based upon information 
that appears on the books and records of the Northwest- 
ern Federal Savings and Loan Association, of which I am 
familiar since my firm has been performing independent 
audits of these books and records for the past several 
years. These statements and computations are as follows: 


1. A loan of $11,000.00 was made by the Northwestern 
Federal Savings and Loan Association to Kenneth H. and 
Carrie B. Frey in June of 1955. The distribution of the 
proceeds of this loan was as follows: 


Amount of Loan $11,000.00 
Less : 
Withholdings for Real Estate Taxes $200.00 
Withholdings for Insurance 82.50 
Appraisal Fee, Trust and Note 
and Credit Report 13.00 295.50 
Balance $10,704.50 


The above balance of $10,704.50 was disbursed to Robert 
L. Edwards, attorney, by the Northwestern Federal Sav- 
ings and Loan Association on June 9, 1955 by Check Num- 
ber 4377, drawn against the Liberty National Bank of 
Washington, D. C. As indicated by the cancelled check, 
this check was endorsed by Robert L. Edwards, attorney, 
and negotiated by the Maryland Title and Escrow Corpo- 
ration at the Suburban Trust Company on June 13, 1955. 


2. The $200.00 withheld for real estate taxes was credited 
to the Frey’s account on June 9, 1955. The actual amount 
of the real estate taxes was $204.34 which was paid to 
Charles E. Callow, Treasurer of Prince George’s County 
by the Northwestern Federal Savings and Loan Associa- 
tion’s check dated August 4, 1955. The Frey’s account 
was charged for this amount on August 4, 1955. 


3. The $82.50 withheld for insurance was credited to 
the Frey’s account on March 14, 1956. The actual amount 
of the insurance was $82.50 which was paid to an insurance 
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agency by the Northwestern Federal Savings and Loan 
Association’s check dated December 1, 1955. The Frey’s 
account was charged for this amount on December 1, 1955. 


4. According to the terms of the loan agreement, pay- 
ments of $104.00 were to be made monthly by the bor- 
rowers. Of this amount, $82.00 was for principal and 
interest, and $22.00 was for insurance and taxes. The first 
payment was due July 1, 1955. Payments made by the 
borrowers on this loan were as follows: 


Date of Payment Amount For Payment Due 


July 5, 1955 $104.00 July 1, 1955 

October 24, 1955 208.00 August 1 and September 1, 1955 
November 1, 1955 104.00 October 1, 1955 

January 30, 1956 208.00 November 1 and December 1, 1955 


The above amounts were credited to the Frey’s account 
on the date these payments were received. The two addi- 
tional credits of $200.00 on June 9, 1955 and $82.50 on 
March 14, 1956 appearing on this account represent the 


transfer of amounts withheld from the original loan to 
eover the cost of real estate taxes and insurance, as indi- 
cated in Paragraphs 2 and 3 of this affidavit. 


5. As stated above, the last payment received from the 
borrowers was on January 30, 1956, covering the monthly 
payments due on November 1, 1955 and December 1, 1955, 
respectively. Consequently, this loan is delinquent for 
the payment due on January 1, 1956 and has remained 
delinquent for that and subsequent monthly payments up 
to the date of foreclosure. 


Dennison L. MircHeii 
Dennison L. Mitchell 


Subscribed and sworn to before me on December 12,, 
1956. 


(SEAL) Anna M. Apams 
Notary Public 


My Commission Expires May 31, 1960. 
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Oral Ruling of the Court 


Tue Court: (Pine, J) Well in this case, there was a 
double-barreled claim, one for an injunction and one for 
damages. An injunction now is no longer sought. Indeed, 
it could not be sought because the property has been sold. 


That leaves the case in the posture of one for damages. 
Now on that point I have to determine whether the com- 
plaint states a cause of action. 


The Court of Appeals has held in Jackson against 
Fuller, 66 App. D.C. 239, that in the absence of an asser- 
tion of facts showing misconduct on the part of the trustees 
affecting the fairness of the sale, or showing violation of 
the terms of the trust, there is no warrant for the Court 
saying as a matter of law that the sale was bad. 


The court further proceeded to say that it could not 
set aside a foreclosure sale on the basis of inadequacy of 
price unless the inadequacy is such as to shock the con- 
science and of itself suggests fraud or misconduct. 


Now, in that case the amount received was a little more 
than 50 percent of the asserted assessed value of the prop- 
erty, and more than 38 percent of the asserted value of 
$6000. The Court held that neither percentage can be held 
in respect of a forced sale shockingly inadequate. 


Now, in this case the property brought $12,500. 
Mr. Hall: $12,300. 


The Court: $12,300., and the amount of the trust was 
11,000. Certainly there is no claim, as I see it, using that 
case as authority, for supporting this action as one for 
damages. 


Now, also it appears that if anybody is injured, the 
Freys are the real party in interest because it was their 
trust which was claimed to be in default, and they were the 
record owners of the property. They have not sued. But 
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the owners of the second trust, which was taken as part 
payment for the property, have sued. 


Now, when the owners of the property, the Hardys, sold 
the property and took the second trust notes as part pay- 
ment, they knew that if there was a default on the first 
trust they would have to protect it in the usual way by buy- 
ing it in. And that is one of the elements that second trust 
notes—that is one of the reasons they sell at a discount. 


Now, in this ease, as I see the facts, even on the most 
favorable basis to the plaintiffs, the Freys were still in 
default and there could be no complaint of a sale because 
of default. That is on the basis of the claim that the 
money was not delivered until September, but equitably 
they' had possession of the property since June. They 
agreed to make payments on this note beginning on June 
2 or 3—I have forgotten which. 


And, lastly, it seems to me that this matter has been 
fully adjudicated in the courts in Maryland, and the deci- 
sion of those courts are res judicata on this Court. 


I will grant the motion for summary judgment. 
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UNITED STATES COURT OF APPEALS 
For The District of Columbia Circuit _ 


No. 13, 755 


RUSSELL HARDY et al., 


Appellants 
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NORTHWESTERN FEDERAL SAVINGS 
and 
LOAN ASSOCIATION et al. : 
Appellees. 


APPEAL FROM THE UNITED STATES DISTRICT COURT 
FOR THE DISTRICT OF COLUMBIA 


REPLY BRIEF FOR APPELLANTS 


INCORRECT STATEMENTS IN THE BRIEF FOR APPELLEES 


The statement on page 3 of Appellees’ brief that the trustees 
advertised the property for sale "tat the request of Northwestern", 
is not correct. The trustees' power of sale could not be exercised, 
according to the trust instrument, except at the request of North- 
western. (R. 159) The transcript of the Maryland case, filed by 
appellees in support of the motion for summary judgment, contains 
testimony of the trustees that a request was made by a resolution of 
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the directors of Northwestern, but the testimony was retracted and 
any knowledge of such a request was denied (R. 299-301). The ci- 
tations by appellees in support of their statement (R. 292-294), refer 
to the testimony before the retraction. The record is devoid of any 
evidence of a request. 


The statement on page 5 of appellees’ brief that "All parties 
are in agreement that the Freys paid a total of $906. 50 to North- 
western", is not correct. Appellants emphatically disagree. The 
transcript filed by appellees contains testimony of the mortgagor that 
an additional amount of $900 was paid (R. 178, 188). Appellants were 
refused the right to require production of the accounting records which 
were necessary to correctly show the amount paid; and the trustees, 

to whom the records were available, failed to present and offer them. 


NORTHWESTERN WAS NOT A PARTY TO THE MARYLAND 
JUDGMENT 
Northwestern was not a party, nor in privity with a party, to 
the Maryland Judgment. Appellees Gibson and Copenhaver were 


trustees under a deed of trust to secure a loan made by Northwestern. 


The motion for summary judgment in this case was granted 
while the confirmation judgment was pending on appeal in the court of 
appeals of Maryland. The appeal was decided on June 5, 1957, long 
after the appeal to this Court. The opinion is reported at 133 A. 2d 
401. The Maryland court of appeals held that the confirmation suit 
was brought by the trustees; that Northwestern, being a foreign cor- 
poration in Maryland which had not maintained its registration, was 
not qualified to sue; that it was not maintaining the suit; and that the 
_ trustees were not claiming under Northwestern. (133 A. 2d 405-406) 
That decision was necessary to sustain the right of the trustees to 
maintain the suit, because the Maryland Code provides that "No suit 
Shall be maintained in any court of this State by any such foreign 
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corporation or by anyone claiming under such foreign corporation..." 
(Annotated Code of Maryland, Flack, 1951, Art. 23, sec. 87, p. 1031) 


A judgment for or against one who is not a party to the litigation 


is invalid for or against him. 


Troxell v. DL&W, 227 U.S. 434; Robertson v. Gorden, 226 U.S. 
311; Ingersoll v. Coram, 211 U.S. 335; Brown v. Fletcher, 210 U.S. 
82. , 


THE DISTRICT OF COLUMBIA SUIT IS NOT BASED ON 
MATTERS INVOLVED IN THE MARYLAND JUDGMENT. 


The transcript of the Maryland confirmation trial and other 
material filed by appellees in support of the motion for summary judg- 
ment, and upon which the motion was granted, show that important 
facts which constitute appellants’ claim were necessarily unknown to 
them when the suit was filed, and that other important matters of the 
claim occurred thereafter. No adjudication was made on those matters 
by the Maryland courts. : 


Prior to the sale the mortgagor, his attorneys and a straw man 
purchaser for them, combined to purchase the property at the sale. 
The plan was carried out. One of the attorneys made the prevailing 
bid. At his direction the trustees and Northwestern conveyed the 


property to the straw man. 


The comprehensiveness and fraudulent character of the mis- 
conduct of the trustees (described in appellants' main brief, pp. 4-6, 
15), did not become known to appellants until disclosed at the con- 
firmation trial. | 

At the confirmation trial, the same attorneys appeared as 


counsel for the mortgagor and the fictitious purchaser. Under their 
lead, the mortgagor testified that he was in default and made no 


opposition to the foreclosure. 
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The trustees knew of the collusion of the mortgagor, the 
attorneys and the straw man, either before the trial, or they cer- 
tainly learned of it at the trial. Their efforts, jointly with the mort- 
gagor, his attorneys and the straw man, to procure approval of the 
sale,contributed to the success of the collusion and of their own 
fiduciary misconduct. Appellants’ injury and claim became complete, 


in point of time, with the success of the collusion and misconduct. 


The Maryland court of appeals made no adjudication as to the 
| misconduct of the attorneys, on the ground that the question was not 
involved. It said -- 


In this case, since the question was not presented 
in the trial court, it is not properly before us and 
we do not undertake to decide the point or the appel- 
lants' standing to raise it. (133 A 2d 407) 
Neither did the court make any adju-ication as to the misconduct 
of the trustees, in their intimate and improper association with the 
loan company, their lack of knowledge of their trust, their total neg- 


lect thereof, etc. The subject is not referred to in the opinion. 


A judgment in a former suit in which matters in a subsequent 
Suit were not involved nor decided, does not bar the second action. 


Norton v. Larney, 266 U.S. 511, 517; Vicksburg v. Henson, 
231 U.S. 259; Friend v. Talcott, 228 U.S. 27; Graham v. Railroad Co., 
70 U.S. 704. 


A judgment is not conclusive on a question unless "the precise 
question was raised and determined in the former suit." 


De Sollar v. Henscome, 158 U.S. 216; Russell v. Place, 94 
U.S. 606,. 608. " 


A judgment does not conclude parties on matters not known when 


the former suit was filed, nor on matters which had not occurred then. 
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United States v. California Land Co., 192 U.S. 355; Van Brode v. 
Kellogg, 113 F.Supp. 845; Burns Bros. v. Central R. R., 202 F 2d 
910, 913, CA 2, 1953. : 


THE JUDGMENT WAS PROCURED BY FRAUD 
PRACTICED IN PART IN THE CONFIRMATION PRO- 
CEEDINGS. 


The judgment confirming the foreclosure was procured by the 
fact that the same attorneys represented the mortgagor and the fore- 
closure purchaser; that the attorneys, the mortgagor and the purchaser 
combined to acquire the property at the sale ata profit to themselves; 
and that they actively practiced the combination and conflicting represen- 
tations at the confirmation trial before the Maryland court. 


The method of the attorneys was fraudulent, discredited the 
foreclosure proceedings, and tainted an! disqualified the judgment for 
full faith and credit in the courts of another jurisdiction. 


Jackson v. Smith; 254 U.S, 536, 1921; Welch v. Mandeville, 
14 U.S. 233, 1816; Stead v. Curtis, 191 F.529, CA9, 1911; Coe v. 
Aiken, 61 F.24, DC NH 1893; Sahlgard v. Kennedy, 2 F.295, DC 
Minn. 1880. : 


THE FAILURE TO ENFORCE AGAINST NORTHWESTERN 
THE REQUIREMENT OF A RESIDENT AGENT, DESTROYED THE 
CONSTITUTIONAL EGUALITY TO WHICH APPELLANTS WERE EN- 
TITLED. 

Statutes like that in Maryland, requiring that foreign corporations 
appoint, register and maintain a resident agent for service of process, 
were enacted for the purpose of preventing frauds upon domestic citi- 
zens, and for assuring an equality between them and other parties with 
whom they may litigate in the courts. If the requirement is not en- 
forced against a corporation, such equality is impossible, to the detri- 


ment of suitors opposed to them. 
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And for but such statutes and the authority given to 
the states to obtain service upon local agents, there 
could be no recovery upon the contracis of such com- 
panies, unless redress be sought in a distant state, 
where the company may happen to have its home 
office. Commercial Co. v. Davis, 213 U.S. 245. 


A vast mass of business is now done throughout 
the country by corporations which are chartered by 
states other than those in which they are transact- 
ing part of their business, and justice requires that 
some fair and reasonable means should exist for 
bringing such corporations within the jurisdiction 
of the courts of the state where the business was 
done out of which the dispute arises. Conn. Co. v. 
Sprately, 172 U.S. 602 


Kane v. New Jersey, 242 U.S. 160 

14A Corpus Juris, p. 1260, section 3961; p. 

1310, section 4014, footnote 85. 

Such was the handicap imposed on appellants in the confirmation 

trial. The exemption of Northwestern from compliance with the 
statute, followed by the refusal of the court to exercise its powers for 
procurement of documentary evidence in the possession of North- 
western needed by appellants, deprived the trial of the basic quality 
of fair play. 


A judgment based on a trial in which one of the parties has not had 
a fair chance to present evidence and to be heard, is not entitled to faith 
and credit in another tribunal against him. 


Burns Bros. v. Central R.R., 202 F.2d 910, 913, CA 2, 1953. 


Russell Hardy, Sr. 


Russell Hardy, Jr. 


Washington 5, D. C. 


September 1957. Attorneys for appellants 
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UNITED STATES COURT OF APPEALS 
For The District of Columbia Circuit 


No. 13,755 


RUSSELL HARDY et al., 
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Vv. 


NORTHWESTERN FEDERAL SAVINGS and 
LOAN ASSOCIATION et al. ,, 
Appellees. 


APPEAL FROM THE JUDGMENT OF THE UNITED STATES DISTRICT COURT 
FOR THE DISTRICT OF COLUMBIA 


PETITION FOR REHEARING 


This petition is addressed to the refusal of the Court, stated in 
the per curiam decision, to consider the question of misconduct of the 
trustees, on the ground that the question was raised for the first time 
in this Court. : 


The main ground upon which the District Judge granted the 
motion for summary judgment, was his determination that the trustees 
were not guilty of misconduct. The subject arose in this way: The 
District Judge questioned the attorney for appellees on the subject of 
misconduct. He asked "Did he claim misconduct on the part of the 
trustees out there"; "Does he claim the sale was unfair because of 
some conduct on the part of the trustees ?"'; and "well, does he make 
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any Showing that it is unfair; that the trustees were guilty of some 
dereliction, or something of that sort?'"’ (R. 18) To these questions 
the attorney gave negative answers; i.e., that there was no misconduct, 
dereliction or unfairness by the trustees. (R. 18) Evidently using 
these answers as the factual basis for a decision on misconduct, the 
District Judge said: ''The Court of Appeals held in Jackson against 
Fuller, 66 Appeals D. C. 239, that in the absence of an assertion of 
facts showing misconduct on the part of the trustee affecting the fair- 
ness of the sale, or showing violation of the terms of the trust, there 


is no warrant for the Court saying as a matter of law that the sale was 
bad." (R. 57) 


Except for the statement of the general rule, the opinion has no 
application to the present case. It was a decision merely as to the 
sufficiency of a complaint in equity to set aside a foreclosure, made 
in 1936 under the rules which have been superseded by the Federal 
Rules of Civil Procedure in effect when the motion for summary judg- 
ment was granted in this case. Both parties in this case agree in this, 
for neither has cited the Jackson-Fuller case in the briefs. 


That the question of misconduct of the trustees was raised and 
was decided by the District Judge, will also be made clear by the 
following: 


Substantial evidence of misconduct of the trustees was contained 
_ in material filed by appellees in support of the motion for summary 
judgment. The evidentiary material filed by them included twenty or 
more exhibits, five affidavits, answers to interrogatories, 191 pages 
of testimony, and miscellaneous documents. The affidavits were 
controverted by affidavits filed by appellants. 


The motion for summary judgment raised none of the questions 
decided by the District Judge. The only point that can be deducfed 
from the statements of the motion, is the absurd and irrelevant 
proposition that where owners of real estate convey it to a person who 
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was previously a trespasser on the property, they may not later 


maintain an action. (R. 22, 69) The only proposition argued by 
appellees at the hearing on the motion, until interrupted and turned 

to other subjects by the District Judge, was the equally irrelevant 
proposition that the suit could not be maintained if appellants were guilty 
of delay in the delivery of the deeds, etc. (R. 4-11, 20-21) The 
District Judge turned the argument away from that subject and to the 
subject of misconduct with the questions stated above. (R. 11) 


Appellants argued that the factual contentions of appellees (which 
included the statements of the attorney that there had been no mis- 
conduct, dereliction or unfairness on the part of the trustees), were 
refuted by the evidence. (R. 29) The action of the trustees in making 
a sale without a request from the mortagee, in violation of the trust 
instrument, and their conduct with regard to the advertising, were 
cited as specific acts of dereliction. (R. 29-30) | 


At the hearing the transcript of testimony containing the greater 
part of the evidence relating to misconduct of the trustees, had not 
been filed in support of the motion for summary judgment. Toward 
the close of the hearing, however, upon the request of appellees' 
attorney, it was stipulated that appellees should be permitted to file 
the transcript, so that the District Judge could read it. Appellees, 
evidently on second thought realized that the transcript would refute 
their contentions; and they declined to honor the stipulation until 
ordered by the District Judge on motion of appellants to comply. Sixty 
days later they filed the transcript. (R. 33, 35, 36, 42, 47, 49, 56.) 


The District Judge rendered his decision immediately at the 
close of the argument, however, and without requesting, referring to 
or examination of the transcript. ! 


It is not material to an exercise of the function of an appellate 
court that the question to be considered by it, shall have been 
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originated in the court below by any of the litigants. It is sufficient 
if the question was decided by the inferior court, without regard to 
how and by whom the question was raised. The important thing is 
that the question shall have been brought to the notice of and decided 


by the lower court. 
Hormel v. Helvering, 312 U.S. 552, 557. 
Brockett v. Brockett, 44 U.S. 691. 
Jones v. Seymour, 95 Ark. 593; 130 S. W. 560. 


The decision of the District Judge can not be, and does not 
appear to have been intended as, limited to a question of pleading 
arising on the complaint. Although we submit the complaint was 
entirely sufficient for maintenance of the suit, it was put beyond any 
criticism as insufficient, and ceased to be available as a basis for 
dismissal, by the fact that, prior to the decision of the District Judge, 
appellees had filed answers to it, had furnished information in answers 
to interrogatories, and had filed in support of the motion for summary 
_ judgment a mass of evidentiary material relative to the grievance 
complained of by appellants. This information and evidence served 
to disclose the facts and issues much more completely than the most 


' comprehensive complaint could have done. 


In the light of this additional information, the complaint is 
indeed an understatement of the grievance. This, however, is due 
to the fact that when the complaint was filed appellants were but - 
_meagrely informed of the conduct of the appellees, and only became 

more fully informed by the disclosures at the Marlboro trial. 


The new rules, however, restrict the pleadings to 
task of general notice-giving and invest the depo- 
Sition-discovery process with a vital rule in the 
preparation for trial. The various instruments of 
discovery now serve (1) as a device, along with the 
pre-trial hearing under Rule 16, to narrow and 
clarify the basic issues between the parties, and 
(2) as a device for ascertaining the facts, or infor- 





9) 

mation as to the existence or whereabouts of facts, 

relative to these issues. 
Hickman v. Taylor, 329 U.S. 495, 501. 

On the supposition that the decision of the District Judge was 
limited to the complaint, appellants submitted a draft of judgment to 
that effect. The draft was not adopted, however; as we infer, be- 
cause it was contary to the decision intended. The draft, which is 
included in the record, reads as follows: 


This cause came on for argument on January 7, 
1957, on the motion of the defendants for judgment on 
the pleadings or in the alternative for summary judg- 
ment; and the Court, being of the opinion that the com- 
plaint herein fails to state a claim on which relief can 
be granted; and without consideration of the affidavits, 
exhibits and factual statements filed and made herein 
for and against a summary judgment, or of the argu- 
ments of counsel for and against a summary judgment; 
but solely upon consideration of the allegations of the 
complaint herein; it is by the Court this day of 
January, 1957, 


Adjudged, ordered and decreed that the com- 
plaint be and is hereby dismissed. (R. 110) 


This petition is also addressed to the statement in the per curiam 
decision that "The Maryland courts had jurisdiction of the property 
and of the parties." It is true that the Maryland courts had jurisdic- 
tion of the property and of the trustees. We submit, however, that 
as to the principal appellee here, Northwestern Federal Savings and 
Loan Association, the statement is not correct. In the pleadings and 


in the judgment in the Maryland proceeding, Northwestern is not 


named as a party. It was not represented or present at the confir- 
mation trial. It was not a party in the Maryland Court of Appeals. 
(133 A. 2d 401). The only parties named in the proceedings were 
the trustees, the mortgagors, the foreclosure purchaser , with ap- 
pellants as intervenors. Moreover, in Maryland Northwestern was 
a foreign corporation, and in the Maryland 
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proceedings could not be found or reached by process there. 


In the Maryland courts appellants contended that Northwestern, 
although not named, was the real party in interest, because it was the 
mortgagee of the property and the trustees were merely acting for it. 
Stated in another way, the contention was that Northwestern, being the 
real party in interest, was in reality maintaining the suit; and that, 
being a foreign corporation which had not complied with the Maryland 
statutes, the maintenance of the action by it was prohibited. But the 
Court of Appeals held that Northwestern was not a party, was not 
maintaining the suit and was not in privity with the trustees. It said: 


The short answer to the appellants’ contention 
based upon the alleged lack of qualification of North- 
western is that this suit is brought by the two in- 
dividuals who were named as trustees under the first 
deed of trust. The appellants assert that the Trustees 
are merely nominal parties and that the suit is really 
by Northwestern or by persons claiming under it and 
hence is barred under Section 87(c). 


We think it clear that under Code (1951) Article 
66, Section 5, the Trustees are not simply nominal 


Though Northwestern might have been 
fully qualified to transact business in Maryland, it 
could not itself have instituted proceedings under 
Section 5 of Article 66; the Trustees named in the 
deed of trust could and did do.so. The holder of the 
note was not a necessary party. (133 A. 2d 405-406) 
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Appellants respectfully pray that a rehearing be granted for 
the corrections indicated. 


RUSSELL HARDY, Sr. 


RUSSELL HARDY, Jr. 


Attorneys for Appellants 


I certify that this petition for rehearing is presented in 
good faith and not for the purpose of delay. 


RUSSELL HARDY, Sr. 
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This petition is addressed to the refusal of the Court, stated in 
the per curiam decision, to consider the question of misconduct of the 
trustees, on the ground that the question was raised for the first time 
in this Court. 


The main ground upon which the District Judge granted the 
motion for summary judgment, was his determination that the trustees 
were not guilty of misconduct. The subject arose in this way: The 
District Judge questioned the attorney for appellees on the subject of 
misconduct. He asked "Did he claim misconduct on the part of the 
trustees out there"; "Does he claim the sale was unfair because of 
some conduct on the part of the trustees?"; and "Well, does he make 
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any showing that it is unfair; that the trustees were guilty of some 
dereliction, or something of that sort?" (R. 18) To these questions 
the attorney gave negative answers; i.e., that there was no misconduct, 
dereliction or unfairness by the trustees. (R. 18) Evidently using 
these answers as the factual basis for a decision on misconduct, the 
District Judge said: "The Court of Appeals held in Jackson against 
Fuller, 66 Appeals D. C. 239, that in the absence of an assertion of 
facts showing misconduct on the part of the trustee affecting the fair- 
ness of the sale, or showing violation of the terms of the trust, there 
is no warrant for the Court saying as a matter of law that the sale was 
bad." (R. 57) 


Except for the statement of the general rule, the opinion has no 
application to the present case. It was a decision merely as to the 
sufficiency of a complaint in equity to set aside a foreclosure, made 
in 1936 under the rules which have been superseded by the Federal 
Rules of Civil Procedure in effect when the motion for summary judg- 
ment was granted in this case. Both parties in this case agree in this, 
for neither has cited the Jackson-Fuller case in the briefs. 


That the question of misconduct of the trustees was raised and 
was decided by the District Judge, will also be made clear by the 
following: 


Substantial evidence of misconduct of the trustees was contained 
in material filed by appellees in support of the motion for summary 
judgment. The evidentiary material filed by them included twenty or 
more exhibits, five affidavits, ariswers to interrogatories, 191 pages 
of testimony, and miscellaneous documents. The affidavits were 
controverted by affidavits filed by appellants. 


The motion for summary judgment raised none of the questions 
decided by the District Judge. The only point that can be deducted 
from the statements of the motion, is the absurd and irrelevant 
proposition that where owners of real estate convey it to a person who 











. 3 


- was previously a trespasser on the property, they may not later 


_ maintain an action. (R. 22, 69) The only proposition argued by 
‘ appellees at the hearing on the motion, until interrupted and turned 
> to other subjects by the District Judge, was the equally irrelevant 


proposition that the suit could not be maintained if appellants were guilty 
of delay in the delivery of the deeds, etc. (R. 4-11, 20-21) The 
District Judge turned the argument away from that subject and to the 

? subject of misconduct with the questions stated above. (R. 1 1) 


Appellants argued that the factual contentions of appellees (which 
included the statements of the attorney that there had been no mis- 
conduct, dereliction or unfairness on the part of the trustees), were 
refuted by the evidence. (R. 29) The action of the trustees in making 
a sale without a request from the mortagee, in violation of the trust 
Ps instrument, and their conduct with regard to the advertising, were 
- cited as specific acts of dereliction. (R. 29-30) , 


At the hearing the transcript of testimony containing the greater 
part of the evidence relating to misconduct of the trustees, had not 
L been filed in support of the motion for summary judgment. Toward 

the close of the hearing, however, upon the request of appellees’ 

> attorney, it was stipulated that appellees should be permitted to file 
the transcript, so that the District Judge could read it. Appellees, 
evidently on second thought realized that the transcript would refute 
their contentions; and they declined to honor the stipulation until 
£ ordered by the District Judge on motion of appellants to comply. Sixty 
‘ days later they filed the transcript. (R. 33, 35, 36, 42, 47, 49, 56.) 





The District Judge rendered his decision immediately, at the 
close of the argument, however, and without requesting, referring to 
or examination of the transcript. : 


It is not material to an exercise of the function of an appellate 
| court that the question to be considered by it, shall have been 
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originated in the court below by any of the litigants. It is sufficient 
if the question was decided by the inferior court, without regard to 
how and by whom the question was raised. The important thing is 
that the question shall have been brought to the notice of and decided 
by the lower court. 

Hormel v. Helvering, 312 U.S. 552, 557. 

Brockett v. Brockett, 44 U.S. 691. 

Jones v. Seymour, 95 Ark. 593; 130 S. W. 560. 


The decision of the District Judge can not be, and does not 
appear to have been intended as, limited to a question of pleading 
arising on the complaint. Although we submit the complaint was 
entirely sufficient for maintenance of the suit, it was put beyond any 
criticism as insufficient, and ceased to be available as a basis for 
dismissal, by the fact that, prior to the decision of the District Judge, 
appellees had filed answers to it, had furnished information in answers 
to interrogatories, and had filed in support of the motion for summary 
judgment a mass of evidentiary material relative to the grievance 
complained of by appellants. This information and evidence served 
to disclose the facts and issues much more completely than the most 
comprehensive complaint could have done. 





In the light of this additional information, the complaint is 
indeed an understatement of the grievance. This, however, is due 
to the fact that when the complaint was filed appellants were but - 
meagrely informed of the conduct of the appellees, and only became 
more fully informed by the disclosures at the Marlboro trial. 


The new rules, however, restrict the pleadings to 
task of general notice-giving and invest the depo- 
sition-discovery process with a vital rule in the 
preparation for trial. The various instruments of 
discovery now serve (1) as a device, along with the 
pre-trial hearing under Rule 16, to narrow and 
clarify the basic issues between the parties, and 
(2) as a device for ascertaining the facts, or infor- 








5 
mation as to the existence or whereabouts of facts, 
relative to these issues. : 
Hickman v. Taylor, 329 U.S. 495, 501. | 

On the supposition that the decision of the District Judge was 
limited to the complaint, appellants submitted a draft of judgment to 
that effect. The draft was not adopted, however; as we infer, be- 
cause it was contary to the decision intended. The draft, which is 
included in the record, reads as follows: 


This cause came on for argument on January 7, | 
1957, on the motion of the defendants for judgment on 
the pleadings or in the alternative for summary judg-' 
ment; and the Court, being of the opinion that the com- 
plaint herein fails to state a claim on which relief can 
be granted; and without consideration of the affidavits, 
exhibits and factual statements filed and made herein. 
for and against a summary judgment, or of the argu- 2 
ments of counsel for and against a summary judgment; 
but solely upon consideration of the allegations of the 
complaint herein; it is by the Court this day of | 
January, 1957, : 


Adjudged, ordered and decreed that the com- 
plaint be and is hereby dismissed. (R. 110) 


This petition is also addressed to the statement in the per curiam 
decision that "The Maryland courts had jurisdiction of the property 
and of the parties." It is true that the Maryland courts had jurisdic- 
tion of the property and of the trustees. We submit, however, that 
as to the principal appellee here, Northwestern Federal Savings and 
Loan Association, the statement is not correct. In the pleadings and 
in the judgment in the Maryland proceeding, Northwestern is not 
named as a party. It was not represented or present at the confir- 
mation trial. It was not a party in the Maryland Court of Appeals. 
(133 A. 2d 401). The only parties named in the proceedings were 
the trustees, the mortgagors, the foreclosure purchaser, with ap- 
pellants as intervenors. Moreover, in Maryland Northwestern was 
a foreign corporation, and in the Maryland 
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proceedings could not be found or reached by process there. 


In the Maryland courts appellants contended that Northwestern, 
although not named, was the real party in interest, because it was the 
mortgagee of the property and the trustees were merely acting for it. 
Stated in another way, the contention was that Northwestern, being the 
real party in interest, was in reality maintaining the suit; and that, 
being a foreign corporation which had not complied with the Maryland 
statutes, the maintenance of the action by it was prohibited. But the 
Court of Appeals held that Northwestern was not a party, was not 
maintaining the suit and was not in privity with the trustees. It said: 


The short answer to the appellants’ contention 
based upon the alleged lack of qualification of North- 
western is that this suit is brought by the two in- 
dividuals who were named as trustees under the first 
deed of trust. The appellants assert that the Trustees 
are merely nominal parties and that the suit is really 
by Northwestern or by persons claiming under it and 
hence is barred under Section 87(c). 


We think it clear that under Code (1951) Article 
66, Section 5, the Trustees are not simply nominal 


Though Northwestern might have been 
fully qualified to transact business in Maryland, it 
could not itself have instituted proceedings under 
Section 5 of Article 66; the Trustees named in the 
deed of trust could and did do:so. The holder of the 
note was not a necessary party. (133 A. 2d 405-406) 
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Appellants respectfully pray that a rehearing be granted for 
the corrections indicated. 


RUSSELL HARDY, Sr. 


RUSSELL HARDY, Jr. 


Attorneys for Appellants 


I certify that this petition for rehearing is presented in 
good faith and not for the purpose of sia 


RUSSELL HARDY, Sr. 
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UNITED STATES COURT OF APPEALS 
For The District of Columbia Circuit 


No. 13, 755 


RUSSELL HARDY et al., 
Appellants 
Vv. 
NORTHWESTERN FEDERAL SAVINGS 
and 
LOAN ASSOCIATION et al. 
Appellees. 


APPEAL FROM THE UNITED STATES DISTRICT COURT 
FOR THE DISTRICT OF COLUMBIA 


REPLY BRIEF FOR APPELLANTS 


INCORRECT STATEMENTS IN THE BRIEF FOR APPELLEES 


The statement on page 3 of Appellees' brief that the trustees 
advertised the property for sale "at the request of Northwestern”, 
is not correct. The trustees’ power of sale could not be exercised, 
according to the trust instrument, except at the request of North- 
western. (R. 159) The transcript of the Maryland case, filed by 
appellees in support of the motion for summary judgment, contains 
testimony of the trustees that a request was made by a resolution of 
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the directors of Northwestern, but the testimony was retracted and 
any knowledge of such a request was denied (R. 299-301). The ci- 
tations by appellees in support of their statement (R. 292-294), refer 
to the testimony before the retraction. The record is devoid of any 
evidence of a request. 


The statement on page 5 of appellees’ brief that "All parties 
are in agreement that the Freys paid a total of $906.50 to North- 
western", is not correct. Appellants emphatically disagree. The 
transcript filed by appellees contains testimony of the mortgagor that 
an additional amount of $900 was paid (R. 178, 188). Appellants were 
refused the right to require production of the accounting records which 
were necessary to correctly show the amount paid; and the trustees, 
to whom the records were available, failed to present and offer them. 


NORTHWESTERN WAS NOT A PARTY TO THE MARYLAND 
JUDGMENT 
Northwestern was not a party, nor in privity with a party, to 
the Maryland Judgment. Appellees Gibson and Copenhaver were 
trustees under a deed of trust to secure a loan made by Northwestern. 


The motion for summary judgment in this case was granted 
while the confirmation judgment was pending on appeal in the court of 
appeals of Maryland. The appeal was decided on June 5, 1957, long 
after the appeal to this Court. The opinion is reported at 133 A. 2d 
401. The Maryland court of appeals held that the confirmation suit 
was brought by the trustees; that Northwestern, being a foreign cor- 
poration in Maryland which had not maintained its registration, was 
not qualified to sue; that it was not maintaining the suit; and that the 
trustees were not claiming under Northwestern. (133 A. 2d 405-406) 
That decision was necessary to sustain the right of the trustees to 
maintain the suit, because the Maryland Code provides that "No suit 
shall be maintained in any court of this State by any such foreign 
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corporation or by anyone claiming under such foreign corporation...” 
(Annotated Code of Maryland, Flack, 1951, Art. 23, sec. 87, p. 1031) 


A judgment for or against one who is not a party to the litigation 
is invalid for or against him. 


Troxell v. DL&W, 227 U.S, 434; Robertson v. Gorden, 226 U.S. 
311; Ingersoll v. Coram, 211 U.S. 335; Brown v. Fletcher, 210 U.S. 
82. , 


THE DISTRICT OF COLUMBIA SUIT IS NOT BASED ON 
MATTERS INVOLVED IN THE MARYLAND JUDGMENT. 


The transcript of the Maryland confirmation trial and other 
material filed by appellees in support of the motion for summary judg- 
ment, and upon which the motion was granted, show that important 
facts which constitute appellants’ claim were necessarily unknown to 
them when the suit was filed, and that other important matters of the 
claim occurred thereafter. No adjudication was made on those matters 
by the Maryland courts. | 


Prior to the sale the mortgagor, his attorneys and a straw man 
purchaser for them, combined to purchase the property at the sale. 
The plan was carried out. One of the attorneys made the prevailing 
bid. At his direction the trustees and Northwestern conveyed the 
property to the straw man. : 


The comprehensiveness and fraudulent character of the mis- 
conduct of the trustees (described in appellants’ main brief, pp. 4-6, 
15), did not become known to appellants until disclosed at the con- 
firmation trial. : 


At the confirmation trial, the same attorneys appeared as 
counsel for the mortgagor and the fictitious purchaser. Under their 
lead, the mortgagor testified that he was in default and made no 
opposition to the foreclosure. 
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The trustees knew of the collusion of the mortgagor, the 
attorneys and the straw man, either before the trial, or they cer- 
tainly learned of it at the trial. Their efforts, jointly with the mort- 
gagor, his attorneys and the straw man, to procure approval of the 
sale,contributed to the success of the collusion and of their own 
fiduciary misconduct. Appellants’ injury and claim became complete, 
in point of time, with the success of the collusion and misconduct. 


The Maryland court of appeals made no adjudication as to the 
misconduct of the attorneys, on the ground that the question was not 
involved. It said -- 

In this case, since the question was not presented 
in the trial court, it is not properly before us and 
we do not undertake to decide the point or the appel- 
lants' standing to raise it. (133 A 2d 407) 

Neither did the court make any adju—ication as to the misconduct 
of the trustees, in their intimate and improper association with the 
loan company, their lack of knowledge of their trust, their total neg- 


lect thereof, etc. The subject is not referred to in the opinion. 


A judgment in a former suit in which matters in a subsequent 
suit were not involved nor decided, does not bar the second action. 


Norton v. Larney, 266 U.S. 511, 517; Vicksburg v. Henson, 


231 U.S. 259; Friend v. Talcott, 228 U.S. 27; Graham v. Railroad Co., 


70 U.S. 704. 


A judgment is not conclusive on a question unless "the precise 
question was raised and determined in the former suit." 


De Sollar v. Henscome, 158 U.S. 216; Russell v. Place, 94 
U.S. 606,. 608. 


A judgment does not conclude parties on matters not known when 
the former suit was filed, nor on matters which had not occurred then. 
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United States v. California Land Co., 192 U.S. 355; Van Brode v. 
Kellogg, 113 F.Supp. 845; Burns Bros. v. Central R. R., 202 F 2d 
910, 913, CA 2, 1953. 


THE JUDGMENT WAS PROCURED BY FRAUD 
PRACTICED IN PART IN THE CONFIRMATION PRO- 
CEEDINGS. 


The judgment confirming the foreclosure was — by the 
fact that the same attorneys represented the mortgagor and the fore- 
closure purchaser; that the attorneys, the mortgagor and the purchaser 
combined to acquire the property at the sale at a profit to themselves : 
and that they actively practiced the combination and conflicting represen- 
tations at the confirmation trial before the Maryland court. : 


The method of the attorneys was fraudulent, discredited the 
foreclosure proceedings, and tainted am: disqualified the judgment for 
full faith and credit in the courts of another jurisdiction. 


Jackson v. Smith; 254 U.S. 536, 1921; Welch v. Mandeville, 
14 U.S. 233, 1816; Stead v. Curtis, 191 F.529, CA9, 1911; Coe v. 
Aiken, 61 F.24, DC NH 1893; Sahlgard v. Kennedy, 2 F. 295, DC 
Minn. 1880. 


THE FAILURE TO ENFORCE AGAINST NORTHWESTERN 
THE REQUIREMENT OF A RESIDENT AGENT, DESTROYED THE 
CONSTITUTIONAL EGUALITY TO WHICH APPELLANTS WERE EN- 
TITLED. 

Statutes like that in Maryland, requiring that foreign a 
appoint, register and maintain a resident agent for service of process, 
were enacted for the purpose of preventing frauds upon domestic citi- 
zens, and for assuring an equality between them and other parties with 
whom they may litigate in the courts. If the requirement is not en- 
forced against a corporation, such equality is eee to the detri- 
ment of suitors opposed to them. 
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And for but such statutes and the authority given to “ 
the states to obtain service upon local agents, there " 
could be no recovery upon the contracts of such com- 
panies, unless redress be sought in a distant state, 
where the company may happen to have its home 
office. Commercial Co. v. Davis, 213 U.S. 245. e 


A vast mass of business is now done throughout 
the country by corporations which are chartered by a 
states other than those in which they are transact- ~ 
ing part of their business, and justice requires that 
some fair and reasonable means should exist for 
bringing such corporations within the jurisdiction 
of the courts of the state where the business was 
done out of which the dispute arises. Conn. Co. v. ‘a, 
Sprately, 172 U.S. 602 


€o« 
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Kane v. New Jersey, 242 U.S. 160 ms 
14A Corpus Juris, p. 1260, section 3961; p. P 
1310, section 4014, footnote 85. 
é @ 
Such was the handicap imposed on appellants in the confirmation - 
trial. The exemption of Northwestern from compliance with the oa 
statute, followed by the refusal of the court to exercise its powers for us 
procurement of documentary evidence in the possession of North- 
western needed by appellants, deprived the trial of the basic quality : 
< 
of fair play. os 
A judgment based on a trial in which one of the parties has not had ; 
a fair chance to present evidence and to be heard, is not entitled to faith . - 
and credit in another tribunal against him. : 
Burns Bros. v. Central R.R., 202 F.2d 910, 913, CA 2, 1953. ; 
Russell Hardy, Sr. ¢ 
oe 
Russell Hardy, Jr. K 
Washington 5, D. C. 
he 


September 1957. Attorneys for appellants 


MOVED TO 
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STATEMENT OF THE QUESTIONS PRESENTED 


1. In a motion for summary judgment if, from the 
pleadings, supporting affidavits and exhibits, it appears 
that the mortgagor is in default under first mortgage, is 
the Junior Mortgagee entitled to an injunction against 
foreclosure by the Senior Mortgagee, in the absence of 
any allegations of fraud, because the foreclosure will 
deprive him of the security for the debt due him? 


2. Does a Junior Mortgagee have any claim for dam- 
ages against the Senior Mortgagee, or deed of trust trustee, 
where the Junior Mortgage is extinguished by a lawful 
foreclosure sale under the Senior Mortgage, or is it damnum 
absque injuria? 


3. Where holder of note secured by second deed of trust 
filed suit in the District of Columbia Court to enjoin trustees 
under first deed of trust from selling real estate located in 
Maryland covered by the trusts but takes no steps whatever 
to procure a restraining order or preliminary injunction, 


and the trustees in the first deed of trust thereafter sell 
the real estate pursuant to the power granted them in 
the deed of trust, is the injunctive relief prayed for 
thereby rendered moot? 


4. If the Court having jurisdiction of the subject matter 
(real estate) and of the parties in a foreclosure proceed- 
ings by the Senior Mortgagee, allows the Junior Mort- 
gagee to intervene and file exceptions to the report of sale 
made by the Senior Mortgagee, and the Junior Mortgagee 
is given full opportunity to produce testimony and doc- 
umentary evidence at the trial on the issues raised by 
his exceptions to the sale, and the rules of the Court are 
available to him and ample to require production of such 
evidence as the Junior Mortgagee deems he needs to sup- 
port his case, is the hearing res judicata to another action 
in another jurisdiction by the Junior Mortgagee to enjoin 
the foreclosure sale where the grounds presented in the 
former trial are the same urged in the latter? 
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No. 13,755 


RUSSELL HARDY er an, 
Vv. 


NORTHWESTERN FEDERAL SAVINGS AND 
LOAN ASSOCIATION er au 


Appeal from the United States District Court for the 
District of Columbia 





COUNTER STATEMENT OF THE CASE 


On May 11, 1955, the Appellants entered into a contract 
to sell to Kenneth H. and Carrie B. Frey residential prop- 
erty in Prince Georges County, Maryland, through the real 
estate broker, Robert S. Davis & Co., for $16,950.00 (R. 
112). The Freys made application to Appellee, North- 
western Federal Savings and Loan Association, herein- 
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after referred to as Northwestern, for a purchase money 
loan, which was approved for $11,000.00 (R. 99-100). On 
June 3, 1955, date of settlement on the contract of sale, 
Robert L. Edwards, approved attorney for the Lawyers 
Title Insurance Corporation of Richmond, Virginia, re- 
ceived letter of instruction from Northwestern concerning 
loan (Appellee 39). The Appellants executed their sepa- 
rate Deeds to the Freys (R. 80-81 and Appellee’s 51), 
and the Freys, in turn, executed their promissory note to 
Northwestern for $11,000.00, secured by first Deed of Trust 
on the property (R. 82-86), and their two promissory notes 
one to each of the Appellants in the sum of $2725.00, se- 
eured by a Second Deed of Trust on said property (R. 
87-89). 


The Freys also executed and caused to be sent to North- 


western their ‘‘Order to Disburse’’ dated June 3, 1955, » 
instructing and authorizing Northwestern to issue its | 


check directly to Robert L. Edwards in payment of the 
loan. (Appellee 45.) Northwestern made disbursement 
to Edwards in accordance with said Order by check No. 
L4377, dated June 9, 1955 (Appellee 62). The Freys 
approved the settlement sheet of purchasers showing the 


deductions as set forth in letter of instruction (R. 76), , 


v 


=a 


The sellers settlement sheet was approved by Katherine, | 
Hardy, personally, and by Russell Hardy, Sr., by and" 


through his agent and attorney, Russell Hardy, Jr. How- 
ever, before the transaction could be completed, the Ap- 
pellants were required to dismiss the pending partition 
suit, see notation on settlement sheet (Appellee 42-43), and 


Russell Hardy, Sr., had to have his second wife, Elizabeth ~ 


C. Hardy, join in his Deed. The deed which he presented 
on June 3, 1955, date of settlement, bore only his signature. 
(Appellee’s 51). The latter two executed their Deed 
August 2, 1955, (R. 90), and all of the Deeds and Deeds 
of Trust involved in this transaction were recorded on 
August 11, 1955, but the pending partition suit was not 
dismissed by the Appellants until September 1, 1955 (Ap- 
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pellee’s 58). On September 8, 1955, Robert L. Edwards, 
Attorney, sent to each Appellant promissory Deed of 
Trust Note of $2725.00 (R. 92 and 93), and checks of 
$5,252.22 (Appellee’s 60 and 61). The Notes and checks 
were accepted by the Appellants with full knowledge that 
the Freys were and had been in possession of the property. 
See Paragraph 4 of the Complaint (Appellant’s 2). The 
contract (R. 112) provided for possession to the pur- 
chasers on or before settlement date. 


On or about April 20, 1956, the Appellant, Russell Hardy, 
Sr. filed suit in the Trial Magistrate’s Court for Prince 
George’s County, Maryland, against Kenneth H. Frey, 
the real estate agent, A. H. Davis, and Northwestern, for 
trespass upon said property, and for depriving the plain- 
tiff of the use and profits therefrom from June 1 to 
September 9, 1955, and prayed for $1000.00 damages (Ap- 
pellee’s 6). This case came on to be heard in June, 1956, 
and finding and judgment were entered for the Defendants 
therein, upon which the plaintiff appealed to the Circuit 
Court for Prince Georges County, Maryland. There it 
was tried de novo before a jury, and a directed verdict was 
entered for the Defendants. An appeal was then taken 
to the Maryland Court of Appeals. See Docket Entries 
(Appellee’s 2-5) and Affidavit of William E. Hutchinson 
(Appellee’s 63, 64). Since this record was obtained, the 
Maryland Court of Appeals has dismissed the Plaintiff’s 
appeal. 

Because of the default of the Mortgagors on their Note 
of June 3, 1955, the Trustees, at the request of North- 
western, (R. 292-294), and in accordance with the power 
contained in the said Deed of Trust, advertised for sale 
the property covered by the Deed of Trust, setting June 
27, 1956 as the date of sale. The Freys were then in ar- 
rears from January 1, 1956 (Appellee’s 63-66). The Ap- 
pellants filed their action in the United States District 
Court for the District of Columbia on June 20, 1956, 
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praying for injunction against the sale and for damages, 
but’ did not ask for or attempt to procure a restraining 
order or preliminary injunction. On June 27, 1956, the 
said property was sold at public auction, after being fully 
advertised pursuant to the terms of the Deed of Trust 
and according to the Laws of Maryland. Copy of ad- 
vertisement was sent to the Appellants several weeks be- 
fore the date of sale. (R. 327-328). The Appellants had 
a representative, Russell Hardy, Jr., present at the sale, 
but he made no bids on the property (Appellee’s 63; also 
R. 311, 316, 325-327). The Trustee’s Report.of Sale was 
filed in the Circuit Court for Prince George’s County, 
Maryland on July 3, 1956 (Appellee’s 46), and the Ap- 
pellants filed their objections thereto on July 23, 1956, 
raising all of the objections, and many more, embodied in 
their suit filed in the District Court (Appellee’s 15-19). The 
Trustees, Gibson and Copenhaver, filed answer to the ob- 
jections raised by the Appellants (Appellee’s 20-23). On 
August 27th and 30th, the Court heard the objections, testi- 
mony was taken in open Court, a transcript of which has 
been filed in this Appeal (R. 156, et seq.). The Court 
rendered its opinion overruling the exceptions and rati- 
fying the Trustees’ Report of Sale (Appellee’s 53-57). 
On September 11, 1956, Order was entered in accordance 
with the opinion (Appellee’s 32). From this Order, the’ 
Appellants appealed to the Court of Appeals of Mary- 
land. This was the condition of the record at the time the 
United States District Court for the District of Columbia 
granted Appellee’s Motion for Summary Judgment. Since 
then, on June 5, 1957, the Maryland Court of Appeals 
has affirmed the action of the Cireuit Court for Prince 
Georges County in overruling the exceptions to the sale 
and ratifying same. 


{ 
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ARGUMENT 
The Mortgagors Were in Default 


All parties are in agreement that the Freys paid a total 
of $906.50 to Northwestern, but the Appellants insist that 
the total sum should be applied on the note. They further 
claim that the installment payments did not begin until 
one month after delivery of deed of Russell Hardy, Sr. 
and his wife, Elizabeth, to the title company on August 8, 


ther approval thereof by the Freys in their settlement 
statement, (R. 76), as well as their Deed of Trust note 
of June 3, 1955 (R. 82). 


Real estate taxes for the year 1955 had not been paid at 
the time the loan was made. On August 4, 1955, North- 


western paid the taxes, amounting to $204.34. (R..96). The 
other large item, $82.50, was for fire and extended coverage 
insurance. So it is fallacious reasoning by appellants, not 


,} 1955. They ignore was deduc 
] the loan by Northwestern in accordance with 


imstruction of June 3, 1955 (Appellée’s 37), and the fur- 


supported by the facts, in contending that the $295.50_ 


should be treated as installment payments on the loan. 


It is also erroneous reasoning, not supported by the facts 
and law, in claiming that the installment payments on 
the said note did not commence until September 8, 1955. 
The Freys were equitable owners from June 3, 1955, if 
not from the date of the acceptance by the sellers under 


the contract of sale. The contract provided for possession 


to the purchasers on or before date of settlement. Davis, 
the Appellants’ se selling agent, gave possession « of the prem- 
ises to the Freys on June 3, 1955. Full performance by 
the Freys on that date entitled them to possession. The 
Freys instructed Northwestern to issue its check directly 
to Robert L. Edwards, attorney, ‘‘in payment of the loan.’’ 
Northwestern, in accordance with the instructions, dis- 
bursed to Edwards on June 9, 1955; the fund covering this 


loan was thus prevented from earning income from other 


vib 
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sources for Northwestern. Interest was charged on the 
loan only from June 9. The delay in consummation of the 
transaction was due to the appellants and not North- 
western. Northwestern should not be penalized for the 
Appellants’ delay. The Freys have never raised any ob- 
jections as to the due date of the first installment or any 
subsequent installments as provided by the said note, and, 
under the facts, they would be estopped to do so. Conse- 
quently, in the absence of fraud, or conspiracy to commit 
fraud, by the Freys and Northwestern against the Ap- 
pellants, the Appellants have no legal right to complain. 


The cases cited by Appellants dealing with escrow agree- 
ments are, for the most part, inapplicable to the facts in 
the case at bar. This is not a controversy between North- 
western and the Freys, the parties to the escrow agree- 

“ment. Northwestern complied with its commitments to 
make the loan and deposited the loan fund with the escrow 
holder. The Freys complied as best they could but could not 
complete the transaction because of the failure of a third 
party, the Appellants, to complete their part of the contract 
of sale. The delay of the Appellants in getting their 
money—sale price—was due to their own tardiness in 
consummating their part of the contract of sale. When 
the Appellants finally completed their part of the 
transaction and delivered the deeds properly executed 
to the escrow holder, they related back to, and took 
effect at, the time the notes and deeds of trust were 
placed in escrow, to wit, June 3, 1955. See 19 Am. Jur. 
Escrow, Sections 25 and 26 and cases therein cited. 


In further support of the reasons submitted herein by 
Appellees the record of the proceedings in the Cireuit Court 
for Prince Georges County, Maryland, filed in this case, 
shows that the argument advanced here by the Appellants 
were fully heard and determined by that Court on Ap- 
pellants’ exceptions to ratification of the trustees sale, 
and is res judicata here. 
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The Trustees Were Not Guilty of Misconduct and of 
Violation of the Trust 


The Appellants set forth five abstract statements in sup- 
port of their contention that the trustees were guilty of 
misconduct and violation of trust. The contention is based 
upon false assumptions, a misconception of the law and 
an erroneous application of the law to the facts as shown 
in the record in this case. The complaint filed herein is 
void of any allegations of misconduct and violation of the 
trust by the trustees. The fact that the trustees were also 
officers of the lending company, Northwestern, did not 
disqualify them to act as trustees. Northrop v. Beale, 170 
md Qed 439. We do not dispute the general proposition of 

law that impropriety by a trustee, whether or not he be 
associated with the owner of the debt, in the exercise of 
a power of sale in a deed of trust may be grounds for 
setting aside the sale, or even for substitution of trustee. 
No impropriety was—alleged_ in. the complaint, nor was 
there any question-raised by the Appellants, either as to 
the qualifications of the trustees, or misconduct by them in 
executing g the trust, in their exceptions to the ratification of 
e in the Maryland Court. The other four grounds stated 
by the Appellants as constituting misconduct and vio- 
lation of trust are based on false assumptions, in that 
they are not supported by the facts. They were fully 
heard by the Cireuit Court for Prince George’s County, 
Maryland, which had jurisdiction of the subject matter 
and of the parties and its judgment ratifying the sale 
has been affirmed by the Maryland Court of Appeals, 
thus rendering this case res judicata. 







The Remedy of Junior Moritgagee Under Foreclosure Sale 


A junior mortgagee who neglects to bid on the property 
at foreclosure sale by senior mortgagee, believing he can 
overturn the sale because of what he conceives is some 
commission or omission by the senior mortgagee, fatal to 
the sale, acts at his peril. If the Court, having jurisdiction 
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of the subject matter and of the parties, determines that the 
sale was in accord with the power contained in the mort- 
gage, and that the terms of the mortgage and provisions 
of the law were met, the junior mortgage is extinguished 
by the sale. Article 66 § 5 (c) Md. Code 1951. Chilton v. 
Brooks, 71 Md. 448, 18A. 868. Lewis v. Beale, 162 Md. 18. 


The Appellants complain of the inadequacy of the notice 
of sale. The notice of sale was being publi 


they filed their suit in the District Court. Yet they made no 


complaint of its inadequacy. They were also given a copy 
of the advertisement several weeks prior to sale, and at 


Je time prior to, or at the time of, sale did they complain 


or suggest to the trustees any deficiency in the advertise-.. 
ment. They also claim that because of the insufficiency of 


th i he sale price was rose y snadeanaie— 
e sale who could have 





| Yet they had a representative a 
» protected their lien by bidding on the property and possibly 


- 8 -tanrengies Ban 
mwenewennauuwe ~ 


‘; buying it back at what they contend is an inadequate price. 
:, However, they saw fit not to bid, presumably relying on 
their legal ability and acumen to overturn the sale, or pos- 
sibly it sold for a price at least equal to their undisclosed 
concept of its worth. 


What constitutes sufficiency of advertisement and of sale 
price in foreclosure proceedings have been clearly enunci- 
ated by the Maryland Court of Appeals in a number of 
well reasoned cases. In the more recent case of Sawyer 
v. Novak, 206 Md. 80, the advertisement of sale described 
the premises sold to be a “‘tavern and apartment’’ and 
gave no notice of the fact that there were four apartments 
in the building. Judge Henderson, speaking for the Court, 
at page 87, said: 


. Certainly the advertisement was not as full and 

_ clear as it might have been. But the cases seem to 
hold that a failure to fully describe the nature and 
extent of improvements will not vitiate a sale, un- 
less it is shown that the omission was prejudicial to 
the sale of the property at a fair and adequate sum, 
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and that a resale would be likely to produce a 
greater amount. Cockey v. Hampson, 140 Md. 551, See 
also Holton Park Co. v. Gary, 133 Md. 509, 517; Long 
v. Worden, 148 Md. 115, 122; Welch v. Byerly, 150 Md. 
107, 112; Bregel v. Beckman, 157 Md. 471; Kres v. 
Hornstein, 161 Md. 1, 4; Ten Hills Co. v. Ten Hills 
Corp., 176 Md. 444, 449 | 


See also Preske vs. Carroll, 178 Md. 543. There is a 
presumption in favor of the validity of Judicial sales and 
the burden of establishing the contrary is upon the ex- 
ceptant. Ten Hills Co. vs. Ten Hills Corp., supra, Webster 
vs. Archer, 176 Md. 245; de Tamble vs. Adkims, 210 Md. 414. 


The Maryland Code (1951), Article 66, Section 7, gives 
any person interested in the property a right to object to 
sale by mortgagee or trustee. When the trustees filed 
their report of sale in the Circuit Court of Prince George’s 
County, Maryland and prayed for ratification thereof the 
Appellants filed their exceptions to ratification. There 
followed a lengthy hearing thereon, a transcript of which 
is included in the record in this case. The Court over- 
ruled the exceptions and ratified the sale. Appellants ap- 
pealed therefrom to the Maryland Court of Appeals. That 
Court has now rendered its decision affirming the judgment 
of the Circuit Court. That decision renders the proceedings 
here res judicata. 


The Order of the Maryland Court Ratifying the Sale Bars 
This Action 


The contention of the Appellants that the Maryland 
Court was without jurisdiction to entertain the proceedings 
for ratification is based upon a misconception of the law 
and an erroneous application of the law to the facts. Since 
the land was located in Maryland it is fundamental that the 
Maryland Court had exclusive jurisdiction. The Courts 
of one State have no jurisdiction to entertain foreclosure 
proceedings on land located in another State. Contee v. 
Lyons, 8 Mackey 207, 19 D.C. 207. Smith v. Schlein, 75 
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U.S. App. D.C. 166, 144 F. 2d 257. Philadelphia Co. v. 
Dickinson, 33 App. D.C. 338 affirmed; Philadelphia Co. v. 
Stimpson, 32 S. Ct. 340, 223 U.S. 605, 56 L. ed. 570. Of 
course, we are not unmindful of the fact that the U.S. 
District Court for the District of Columbia, having juris- 
diction of the trustees, could have entered a decree in 
personam enjoining them from proceeding with the sale. 
Smith v. Schlein, supra. The Appellants instead of fol- 
lowing through with their complaint for injunctive relief 
elected to submit their objections to the trustees’ sale to 
the Maryland Court. The Maryland Court after a full 
and complete hearing overruled the Appellants’ excep- 
tions to the sale and ratified the sale. The trustees have 
conveyed the property to the foreclosure purchaser and 
the' deed has been recorded. The injunctive relief prayed 
for in the District Court is now moot. 


Another facet of the plaintiff-appellants complaint is 
$6000 damages for the destruction of the value, and se- 
curity for, second trust real estate notes held by them. See 
complaint (Appellants’ 4) and Jurisdictional statement 
Appellants’ brief page 2. The Maryland Court had juris- 
diction of the subject matter and of the parties, including 
the intervenors-appellants. It found that the trustees sale 
was in all respects fair and proper. That decision has been 
affirmed by the Appellate Court of Maryland. The sale 
being proper, it had the effect of extinguishing the junior 
mortgage or deed of trust of the Appellants. True the 
Appellants have lost the security of their notes but it 
is damnum absque injuria. 


The Appellants further contend, in effect, that they 
were denied a fair and constitutional trial, because they 
could not obtain documentary evidence from Northwestern 
by the service of a subpoena duces tecum on a resident 
agent of Northwestern at his address as shown on the rec- 
ords of the State Tax Commission. At the hearing upon 
the Appellants’ motion to dismiss in the Maryland case” 


rere: ee ee eee 





il 


and before the testimony was commenced the attorney 


a 


for Northwestern stated in open Court the present address 
of both the Resident Agent and Northwestern. (R. 160- 
161). And the Appellants made no effort to serve a sub- 
poena duces tecum on the Resident Agent although the 
Appellants’ case was not concluded until three days. after 
the information became available to them. The Secretary 
of Northwestern, who was custodian of the records, was 
in Court throughout the entire proceedings and had with 
him Northwestern’s full file relating to the Frey case. 
Said file contained all of the items asked for in the sub- 
poena duces tecum except letters which had been sent to 
the Freys. The Freys were subject to subpoena duces 
tecum for their production. The offer of counsel to pro- 
duce papers from the file was rejected by the Appellants 
because they did not involve production of evidence under 
compulsory process. (R. 164-165). The Trial Judge denied 
the plaintiff’s request for a continuance butstated, ““We- 
will go ahead with what is here and, if there will be some- 
thing you need, we will give you an opportunity to get it?’ 
and **The Court will not grant a continuance at this time 
but hold that until later to see if you need anything, and, 
if you do I would grant it then.’’ (R. 167). Thereafter, dur- 
ing the entire trial the Appellants made no showing that _ 
there was S_any.. evidence which they.neededin-sappert of 
their cas case_in_ possession of Northwestern or its Resident 
Agent which was not. available to them. We may also note 
that the Appellants made no attempt to use the discovery 
procedure available to them as provided by the rules of 
Court, nor to serve a summons under the procedure pro- 
vided by Sections 92-95 of Article 23 Maryland Code 1951, 
when service can not be effected upon a designated Resident 
Agent. 


The Appellants’ other contention that the maintenance of 
the suit in the Maryland Court was barred under Section 
87 of Article 23 because of failure of Northwestern to file 
with the State Tax Commission the new Maryland ad- 
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dress of its Resident Agent is based on the assumption that 
the suit is by the Corporation. The Maryland Court of 
Appeals in deciding this point stated: ‘‘The short answer 
to the Appellants’ contention based upon the alleged lack of 
qualification of Northwestern is that this suit is brought 
by the two individuals who were named as trustees under 
the first deed of trust. The appellants assert that the 
Trustees are merely nominal parties and that the suit 
is really by Northwestern or by persons claiming under 
it and hence is barred under Section 87 (c). 


We think it clear that under Code (1951), Article 66, 
Section 5, the Trustees are not simply nominal parties. 
This Section is applicable to deeds of trust in the nature 
of mortgages as well as to mortgages. LeBrun v. Prosise, 
197 Md. 466, 79 A. 2d 543; Lewis v. Beale, 162 Md. 18, 158 
A. 354. Cf. Silver Spring Title Co., Inc. v. Chadwick, 213 
Md. 178, — A. 2d —. Under provisions of earlier laws 
now incorporated in Section 5 of Article 66, the confidence 
reposed in a named person authorized to make a sale 
under a power contained in a mortgage is well recognized. 
(Barrick v. Horner, 78 Md. 253, 27 A. 1111), and a cor- 
poration is not authorized to exercise. a power of sale. 
Frostburg Bldg. Ass’n. v. Lowdermilk, 50 Md. 175; Queen 
City Bldg. Ass’n. v. Price, 53 Md. 397. Under Section 5(b) 
of Article 66, any person authorized to make a sale of 
mortgaged property under a power contained in the mort- 
gage is required to file a bond before making the sale, 
and the jurisdiction of the court attaches upon the 
docketing of an appropriate suit and the filing of the 
mortgage or a copy thereof, with or without the bond. 
Though Northwestern might have been fully qualified to 
transact business in Maryland, it could not itself have in- 
stituted proceedings under Section 5 of Article 66; the 
Trustees named in the deed of trust could and did do so. 
The holder of the note was not a necessary party. See 
Hays v. Dorsey, 5 Md. 99, which arose under a similar local 
law applicable to Baltimore City.’’ 
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The Appellants further contend in Appellants’ Brief page 
21, ‘‘The misconduct of the trustees, the collusion of the 
mortgagors and their attorneys for bidding and purchasing 
at the sale, the double and conflicting representation of the 
mortgagors and the purchaser by the same attorneys, prior 
to and during the ratification proceedings, infects the judg- 
ment with fraud and deprives it of any faith and credit 
in the courts of other states at the instance of appellees.’’ 


The contention of the Appellants is based upon certain 
false assumption, a misconception of the law, and an erron- 
eous application of the law to the facts that are shown in 
the record of this ease. It is to be noted that the Freys 
had removed from the mortgaged premises several months 
before the foreclosure proceedings; it is inconceivable 
that at this time the Freys would in any way benefit from 
preventing the sale. They admitted that they were in de- 
fault and they granted permission to their attorneys to 
bid on the property, presumably to obtain as favorable a 
price as possible in order to reduce any deficiency that 
might result from the sale. (R. 200) The questions raised 
in the above statement were not presented in the trial 
court hearing the exceptions, nor were they raised in the 
suit in the District Court. They are figments of the Ap- 
pellants’ imagination not based on facts. If we assume that 
the purchase of the property by Frey’s counsels was a 
breach of their duty to the Freys, we do not see the basis 
upon which the Appellants seek to assert a claim for such 
breach. Then too, the mortgagee should not be penalized 
for a breach of duty to the Freys by his Counsel. However, 
we cannot see how the purchase of the property by Frey’s 
attorney was injurious to the Appellants. It appears that 
if they had not made the bid it would have been knocked 
down to the mortgagee for $12,000, its only bid, which 
was undoubtedly made to cover its loan. The Appellants 
could have bid to protect their security. They elected not 
to do so. 
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CONCLUSION 


It is, therefore, respectfally submitted that the suit in- 
stituted by the plaintiffs-appellants in the lower Court is 
now moot and is also res judicata; that there is no genuine 
issue to be tried and the motion granting summary judg- 
ment should be sustained. 


Respectfully submitted, 


Jesse Ler Hatt 
Wuuuam EF. Hurcerson 
Attorneys for Appellees 
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For THe Districr or Cotumsra Crecourr 
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RUSSELL HARDY er a1, 
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LOAN ASSOCIATION er at. 
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for the District of Columbia 
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Filed Jan. 4, 1957 


IN THE CIRCUIT COURT FOR PRINCE GEORGE’S COUNTY, MARYLAND 
Law No. 7908 
Russet Harpy, Sr., Plaintiff 


V. 


Kenwets H. Frey, A. H. Davis, NorrHWESTERN FEDERAL 
Savures & Loan Association, Defendants 


Docket Entries 
APPEAL 


1956, July 5th: 
(1) Appeal, J. P. Judgment, Docket Entries and Orig- 
inal Papers, filed. 


1956, July 5th: 
(2) Summons issued in duplicate and delivered to 
Sheriff for service on Kenneth H. Frey, defendant. 


1956, July Sth: 
(3) Summons issued in duplicate and delivered to 
Sheriff for service on A. H. Davis, defendant. 


1956, July 5th: 
(4) Summons issued in duplicate and delivered to 
Sheriff for service on Northwestern Federal Savings 
& Loan Ass’n., ¢/o Maryland Title and Escrow Corp. 


1956, July 9th: 
(5) Order to enter the appearance of William E. Haut- 
chinson as Attorney for the Northwestern Federal 
Savings & Loan Assn, filed. 


1956, July 16th: 
Returned ‘‘Summoned A. H. Davis end left copy of 
Summons with him this 9th day of July, 1956”’. 





1956, July 19th: 
Returned ‘‘Summoned the Northwestern Federal Sav- 
ings and Loan Association by service on Maryland 
Title and Escrow Corporation by service on R. L. 
Edwards, President, and left copy of Summons with 
him this 13th day of July, 1956’’. 


1956, July 19th: 
(6) Notice to Take Deposition filed by Appellant, Rus- 
sell Hardy, Sr. 


1956, July 19th: 
(7) Witness summons issued in duplicate and deliv- 
ered to Sheriff for service on Kenneth H. Frey, Ap- 
pellee. 


1956, July 19th: 
(8) Witness summons issued in duplicate and deliv- 
ered to Sheriff for service on A. H. Davis, Appellee. 


1956, July 20th: 
(9) Answer to Declaration, filed. 


1956, July 25th: 
Returned ‘‘Summoned A. H. Davis and left copy of 
Summons with him this 24th day of July, 1956. 


1956, July 27th: 
Returned ‘‘Non Est’’ as to Kenneth H. Frey. 


1956, August 2nd: 
Returned, ‘‘Non Est’’ as to Kenneth H. Frey. 


1956, August 17th: 
(10) Deposition of Kenneth H. Frey and A. H. Davis, 
filed. 


1956, September 26th: 
Order to issue Witness summons for Albert H. Davis, 
Kenneth H. Frey, Northwestern Federal Savings & 
Loan Assn., filed. 




















1956, September 26th: 
Witness summons issued for Albert H. Davis and Ken- 
neth H. Frey and delivered to Sheriff for service. 


1956, September 26th: 
Witness summons issued for Northwestern Federal 
Savings and Loan Assn. and sent to Sheriff of Mont- 
gomery County for service. 


1956, October 2nd: 
Trial Jury—Jury Sworn. 
Before Judge John B. Gray, Jr. 
At the close of the Plaintiffs case each Defendant 
moves for the directed verdict in his behalf. Motion 


granted. 


1956, October 2nd: 
Judgment entered in favor of each defendant by direc- 
tion of the Court. 


1956, October 11th: 
‘Returned ‘‘Summoned Kenneth H. Frey and left copy 
of Summons with him this 27th day of September, 
1956.”’ 


1956, October 11th: 
Returned ‘‘Summoned Albert H. Davis and left copy 
of Summons with him this 27th day of September, 
1956.”’ 


1956, October 11th: 
Returned ‘‘Summoned Luke J. Bennett, Jr. Shf.’’ 


1956, October 30th: 
(11) Application for Appeal to Court of Appeals of 
Maryland, filed. 


1956, November 9th: 
(12) Motion to Dismiss Application for Appeal, filed 
by defendant Kenneth H. Frey. 








1956, November 9th: 
(13) Motion to Dismiss Application for Appeal, filed 
by defendant A. H. Davis. 


1956, November 12th: 
(14) Motion to Dismiss Application for Appeal, filed 
by defendant, Northwestern Federal Savings and Loan 
Association. 


P.P.—Plaintiff. 
CaRLYLE J. LANCASTER 
Wa. E. Hurcerson 
Frank P. Fioury 
Attorneys for Defendants. 


State or MaryLann—County of Prince George’s, Set.: 


I Heresy Certiry that the aforegoing is a true copy of 
the docket entries in the above entitled case in the Circuit 
Court for Prince George’s County and State of Maryland. 


In Testimony Wuenreor, I have hereto set my hand and 
affixed the Seal of the Circuit Court for the State and 
County aforesaid this 26th day of November, 1956. 


/s/ W. Waverty WEBB 
W. Waverly Webb, 
(SEAL) Clerk. 











6 
(Filed Jan. 4, 1957) 


IN THE TRIAL MAGISTRATE’S COURT 
FOR PRINCE GEORGE’S COUNTY, MABYLAND, 


Sitting at Hyattsville. 
Law No. 5059 


RussELL Harpy, sk., 
6400 Brookside Drive, 
Kenwood, Maryland, Plaintiff’, 


Vv. 


Kennetu H. Frey, 
4409 Tuckerman Street, 
University Park, Maryland 


A. H. Davis, 
5804 Baltimore Avenue, 
Hyattsville, Maryland. 


NoRTHWESTERN Frperan Savines & 
Loan ASSOCIATION, 
Care Maryland Title & Escrow Corpora- 
tion, 
6019 Baltimore Boulevarde, 
Riverdale, Maryland, Defendants. 


Declaration 


1. Russell Hardy sues Kenneth H. Frey, A. H. Davis 
and Northwestern Federal Savings & Loan Association, for 
that on or about June 1, 1955, the defendants broke and 
entered certain land and buildings of the plaintiff, desig- 
nated as 4409 Tuckerman Street, University Park, Mary- 
land, and occupied, used and deprived plaintiff of the 
possession, use and profit thereof, until on or about Sep- 
termber 9, 1955. 





rf 


2. And the plaintiff suffered damages, and claims therefor 
the sum of one thousand dollars. 


/s/RussELL Harpy 
Russell Hardy, Sr. 
6400 Brookside Drive 
Kenwood, Maryland 
RE 17-0437 
(Seat) 


True Copy—Test :— 
W. Waverty Wess, Clerk. 
By /s/ J. M. Banen, Deputy Clerk. 


(Filed Jan. 4, 1957) 
Defendant’s Exhibit A 
IN THE CIRCUIT COURT FOR PRINCE GEORGE’S COUNTY, MARYLAND 
C.A. 2573-56 
Equity No. B-408 


Ricumonp H. Grsson, and Wui1am K. CopenHaAver, 
Trustees, Plaintzf's, 


vs. 
Kenneta H. Frye and Carr B. Frys, his wife, Defendants. 


Docket Entries 


1956, June 22nd: (1) Order to Docket Suit, filed. 

1956, June 22nd: (2) Proceeding to Foreclose Deed of 
Trust from Kenneth H. Frey and Carrie B. Frey, his 
wife, dated June 3rd, 1955 and Recorded in Liber No. 
1891, at folio 591, One of the Land Records for Prince 
George’s County, Maryland, fd. 

1956, June 22nd: (3) Original Deed of Trust, fd. 

1956, June 22nd: (4) Trustees’ Bond Approved, Filed and 
Recorded. 
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1956, July 3rd: (5) Printers Certificate, filed. 

1956, July 3rd: (6) Trustees Report of Sale, filed. 

1956, July 3rd: (7) Order Nisi passed and filed, certified 
copy sent to Prince George’s Post for publication. 

1956, July 6th: (8) Auctioneers Certificate, filed. 

1956, July 23rd: (9) Objection to Ratification and Con- 
firmation of Sale, filed. 

1956, August 3rd: (10) Answer to Richmond H. Gibson and 
William K. Copenhaver, Trustees, filed. 

1956, August 13th: (11) Order to issue Witness Summons 
and Duces Tecam, filed. 

1956, August 13th: (12) Witness Summons issued for 

Eugene F. Beadel & delivered to Sheriff for service. 
8-27-56. Ret’d. Sum’d. Eugene F. Beadel and left copy 
of Summons with him this 18th day of August, 1956. 

1956, August 13th: (13) Witness Summons issued for Ken- 
neth H. Frey and delivered to Sheriff for service. 

1956, September 6th: Ret’d. ‘‘Served’’. 

1956, August 13th: (14) Witness Summons issued for A. H. 

| Davis & delivered to Sheriff for service. 8-27-56. Retd. 
. **Sum’d.”? A. H. Davis and left copy of Summons with 
him this 23rd day of August, 1956. 
1956, August 13th: (15) Witness Summons issued for Rich- 
_ mond H. Gibson and sent to Sheriff of Montgomery Co. 
for service. 8-17-56 Ret’d. ‘‘Non Est’’. 

1956, August 13th: (16) Witness Summons issued for 
Robert E. Edwards & delivered to Sheriff for service. 
8-27-56 Ret’d. ‘‘Sammoned Robert E. Edwards and 
left copy of sammons with him this 18th day of Aug. 
1956. 

1956, August 13th: (17) Duces Tecum issued for North- 
western Federal Savings and Loan Assoc. & sent to 
Sheriff of Montgomery Co. for service. 

1956, August 17th: Ret’d. ‘‘Non Est’’. 

1956, August 14th: (18) Witness Summons issued for A. H. 
Davis and delivered to Sheriff for service. 8-27-56 

| ‘Ret’d. ‘‘Sum’d’’ A. H. Davis and left copy of sum- 
mons with him this 18th day of Aug. 1956. 
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1956, August 14th: (19) Witness Summons issued for 
Eugene F. Beadel & delivered to Sheriff for service. 
8-27-56 Ret’d. Sum’d. Eugene F. Beadel and left copy 
of summons with him this 18th day of Aug. 1956. 

1956, August 27th: (20) Motion to Dismiss, filed. 

1956, August 27th: Certification of State Tax Commission, 
filed. 

1956, August 27th: Affidavit in Support of Motion to Dis- 
miss, fd. 

1956, August 27th: Motion to Dismiss argued before Judge 
Charles C. Marbury. Motion to Dismiss over-ruled. 
Motion (Short) for Continuance of Case by Attorneys 
for Exceptants. Motion denied. 

1956, August 27th: Testimony taken in open Court before 
Judge Charles C. Marbury. (Edward Castagna,—Al- 
derson—Stenographer). Exhibits—Exceptants Nos. 1 
thru 15 incl. fd. Plaintiffs Nos. 1 and 2, fd. 

1956, September 10th: (21) Exhibits Admitted in Evidence, 
fd. 

1956, September 10th: (22) Printer’s Certificate, fd. 

1956, September 10th: (23) Petition to Withdraw certain 
exhibits and File copies in Lieu Thereof, fd. 

1956, September 11th: (24) Order of Court, fd. 

1956, September 11th: (25) Order of Court and reference to 
Auditor, fd. 

1956, September 14th: (26) Claim of Waldo Burnside, fd. 

1956, September 20th: (27)) Order to dismiss claim of 
Waldo Burnside, fd. 

1956, October 5th: (28) Application for Appeal to the 
Court of Appeals, fd. 

1956, October 19th: (29) Testimony, filed. 


Wm. E. Hutchinson ; Attorney for Plaintiffs. 
Russell Hardy, Sr. & 

Russell Hardy, Jr. .......... Attorneys for Exceptants. 
Welsh, Dyer and Lancaster .... Attorneys for Purchasers. 
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Strate or Marytanp—County of Prince George’s, Sct.: 


I, Heresy Certiry that the aforegoing is a true copy of 
the docket entries in the above entitled case in the Circuit 
Court for Prince George’s County and State of Maryland. 


Iy Testimony WHEREoF, I have hereto set my hand and 
affixed the Seal of the Cireuit Court for the State and 
County aforesaid this 26th day of November 1956. 


/s/ W. Waverty WEsp, 
W. Waverly Webb, Clerk. 


Authentication of Record 


CrerkK’s Orrice, Crrcorr Court ror Prince GrorGE’s 
County, MaryLanp 


I, W. Waverty Wess, Clerk of said Court, do hereby cer- 
tify that the writing annexed to this certificate are true 
copies of originals on file of Order To Docket Suit, Deed 
of Trust, Bond, Order Nisi, Auctioneer’s Certificate, Ob- 
jection To Ratification and Confirmation Of Sale, Answer 
Of Richmond H. Gibson And William K. Copenhaver, 
Trastees, Affidavit, Motion To Dismiss, Order to Issue 
Summons, Exhibits Admitted In Evidence, Petition To 
Withdraw Certain Exhibits And File Copies In Lieu 
Thereof, Order of Court, Order of Court, Claim of Waldo 
Burnside, Order To Dismiss Claim of Waldo Burnside, 
Application For Appeal, Certificate Of Service, Letter, 
Plaintiffs Exhibits ‘‘1’’ thru ‘*4’’, Defendants Exhibits 
*°1”’ and ‘*2”’, Exceptors Exhibits ‘‘14’’ and ‘‘19’’, and 
of record in said office 


Wrrness, my hand and the seal of said Court this 26th 
day of 1956. 
| /s/ W. Wavertx Wess, Clerk. 


I, Joun R. Fizercuer, Associate Judge of said Court, do 
certify the foregoing attestation by W. Waverly Webb, 
Clerk of the said Court, to be in due form, and by the 
proper officer. 


a ee 





2 
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Wrryess, my hand and seal this 27th day of November, 
1956. 


/s/ JouN R. FretrcHer (Sea) 


I, W. Waverty Wess, Clerk of said Court, hereby certify 
that John R. Fletcher whose genuine signature is sub- 
scribed to the foregoing certificate, was at the time of sign- 
ing and attesting same, Associate Judge of said Court, 
duly commissioned and qualified. 


Wirness, my hand and seal of said Court this 26th day of 
November, 1956. 


/s/ W. Waverty Wess, Clerk. 


Filed June 22, 1956 
IN THE CIRCUIT COURT FOR PRINCE GEORGE’S COUNTY, MABYLAND 
Sitting in Equity 
Equity, No. B-408 
Ricumonp H. Gisson and Wiii1am K. Copennaver, Trustees 
vs. 


KennetH H. Frye and Carr B. Frys, his wife 


Order to Docket Suit 
Mr. W. Waverly Webb, Clerk: 


Dear Sir: 


Please docket suit as above and file therein the original 
deed of trust and Trustee’s Bond, when approved; both of 
which are handed you herewith. The object of this suit 
is to foreclose the deed of trust from Kenneth H. Frey and 
Carrie B. Frey, his wife, dated, June 3rd, 1955 and recorded 








12 


in Liber, No. 1891 at folio 591, one of the Prince Georges 
County, Land Records. 


/s/ Ricamonp H. Grsson 
Richmond H. Gibson, Trustee 


/s/ Wriu1am K. CoPpENHAVER 
William K. Copenhaver, Trustee 
1415 K. St. N.W. 
Washington, D.C. 


/s/ Wiau14m BE. Hourcarmson 
William E. Hutchinson 
Attorney for Trustee 
925 15th St. N.W. 
Washington, D.C. 


True Copy—tTest :— 
W. Waverty Wess, Clerk. 
By /s/ Jean M. Baven 


By J. M. Baden, Deputy Clerk 


Approved Filed and Recorded June 22, 1956 
Kq.-B-408 
Drrep or Trust 
Book 5 Page 44 


Kwow Aut Men sy TxHese Presents: That we Richard H. 
Gibson and William K. Copenhaver, Trustees of Mont- 
gomery County, Md., and Hartford Accident and Indemnity 
Company, a corporation of the State of Connecticut, duly 
authorized by its charter to become sole surety on bonds, 
are held and firmly bound unto the State of Maryland, in 
the full and just sum of Twelve Thousand and .... 00/100 
(12,000.00) Dollars, lawful money of the United States, to 
be paid to the State of Maryland, or its certain attorney 
or assigns, to the payment whereof we bind ourselves, and 
each of us, our and each of our heirs, executors, adminis- 








13 


trators, successors and assigns, jointly and severally, firmly 
by these presents, sealed with our seals and dated this 
22nd day of June, 1956. 


Wuereas, by Deep or Trust, dated the 3rd day of June 
1955, and left to be recorded among the land records of 
Prince Georges County, Maryland, on the llth day of 
August, 1955, in Liber .... No. 1891, Folio 591 Kenneth H. 
Frey and Carrie B. Frey, his wife, did grant, bargain and 
sell, assign and transfer unto Richmond H. Gibson and 
William K. Copenhaver, as Trustees, as therein named 
their (personal representatives) heirs, executors, admin- 
istrators and assigns, all the property therein described 
and referred to in Trust, for the uses and purposes therein 
named, mentioned and declared. 


Now THE CoNDITION OF THE ABove Osxication Is SucxH, 
That if the above bound Richmond H. Gibson and William 
K. Copenhaver, Trustees shall faithfully perform the trust 
reposed in them by said Deed of Trust, or to be reposed 
in them by any decree of the Circuit Court for Prince 
Georges County, Maryland, in relation to the sale of such 
mortgaged property of the proceeds thereof, then the 
above obligation shall be void; otherwise to be and remain 
in full force and virtue in law. 


Wrrness, the hand and seal of the said Richmond H. 
Gibson and William K. Copenhaver, Trustees and the sig- 
nature of the said Hartford Accident and Indemnity Com- 
pany by its Attorney-in-Fact, and its corporate seal here- 
unto affixed. 

/s/ Ricamonp H. Grsson 
Richmond H. Gibson, Trustee 


/s/ Wriu411am K. CopENHAVER 
William K. Copenhaver, Trustee 


Harrrorp ACCIDENT AND INDEMNITY CoMPANY 


By /s/ Aurrep J. McKenzie 
Attorney-in-fact (Sean) 
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Witness: 


/s/ Wuu1aM E. Horcerson 
True Copy—Test :— 
W. Waverty Wess, Clerk. 


By /s/ J. M. Bapen 
J. M. Baden, Deputy Clerk 


(Sea) 
Filed July 3, 1956 
Order NISI 
IN THE CIRCUIT COURT FOR PRINCE GEORGE’S COUNTY, MARYLAND 
No. B-408 Equity 


Ricumonp H. Grsson and 
Wuuum K. Corennaver, Trustees 


eeeeereerere eee eeeeeeeeee 


OrvekeED, this....day of July, 1956, by the Cireuit Court 
for Prince George’s County, Maryland, that the sale of 
the property mentioned in these proceedings, made and 
reported by Richmond H. Gibson and William K. Copen- 
haver, Trustees to Mildred Welsh, be ratified and confirmed, 
unless cause to the contrary thereof be shown on or before 
the 30th day of July, next provided a copy of this Order 
be inserted in some newspaper published in said County 
once in each of three successive weeks before the 30th day 
of July, next. 


The report states the amount of sale to be $12,300.00 


/s/ W. WavesLy WEBB 
Clerk of the Circuit Court for 
Prince George’s County. 
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True Copy—tTest: 
S. Waverty Wess, Clerk 


By /s/ J. M. Baven 
e. J. M. Baden, Deputy Clerk 








. (Sra) | 
| 
Filed July 23, 1956 | 

IN THE CIRCUIT COURT FOR PRINCE GEORGE’S COUNTY, MARYLAND ! 

Equity No. B-408 | 


Ricumonp H. Grsson and Wiit1am K. CorenHaver, trustees, 
v. 
Kenneto H. Frey and Carr B. Frey, his wife. 
Objection to Ratification and Confirmation of Sale 


To the Honorable Judges of the Cireuit Court for Prince 
George’s County, Maryland: ! 


Russell Hardy, Sr., and Katherine C. Hardy, citizens of 
the State of Maryland, pray the Court to refuse ratification 
and confirmation of the sale of the property described in 
the Trustees’ Report of Sale, and for cause therefor show 
as follows: 


1. Until on or about August 15, 1955, these objectors were ! 
the owners, as tenants in common, of the fee simple estate | 
in the real estate in Prince George’s County to which this i 
suit relates. At that time they executed and delivered deeds | 
to the property to the defendants, and received from them | 
two interest bearing promissory notes for $2,725 each, | 
secured by a second deed of trust. Ratification and con- 
firmation of the sale of the property requested by the | 
plaintiffs, trustees of the first deed of trust, will deprive ! 
them of the security for the payment of their notes, and 
will result in a loss to them of the full amount of the notes 
and interest. 
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2. These objectors deny the allegations in the Trustees’ 
Report of Sale, that the Default occurred upon which the 
sale of the property was requested and has been made; that 
the trustees gave the notice of the sale required by law; 
that they have complied with all prerequisites required 
by law and the deed of trust; that the trustees attended 
in front of the premises at the time of sale; that the sale 
was'a fair and reasonable one; and that all the rules of 
Court and requirements of law and said deed of trust were 
complied with. 


3. The trust failed to inform themselves | 


e property, and in the ad- 
yertisement of the sale, incorrectly described it in substan- 


“ tial! respects, prejudicial to a sale at its true and reason- — 


able value. In the advertisement the property was 
meagrely and incorrectly described as follows: ‘‘The 
property is improved by a one and one-half story detached 
frame dwelling, containing 6 rooms and bath, oil-fired 
heat.’’ A correct description of the property is as follows: 
Improved by a two story detached frame dwelling, con- 
taining six rooms, breakfast nook, and bath; large finished 
attic reached by a wide stairway; electric refrigerator; 
modern utility cabinets and counters in the kitchen; dwel- 
ling wired for air conditioners; large detached garage; 
large shade trees. 


4. Thetrustees neglected and failed to inform themselves 
of the size and character of the land, and in the advertise- 
ment of the sale, failed to indieatethe -area,frontage or 
depth of the land, whieh—-was_prejudieial to a_sale at the 
true_and reasonable-value. The land area was about 75 

by 150 feet, or about 11,250 square feet. 


5. A notice of the sale of the property was printed in 
the Prince George’s Post not earlier than on or about 
May 31, 1956. At that time the Prince George’s Post was 
published once a week only; it was not a newspaper of 
general circulation; and the notice failed to reach any sub- 





17 


stantial part of the general public of that county. No 
other notice or advertisement of the sale of any kind was at 
any time given or published. 


6. The reasonable value of the property at the time of 
the sale was about $16,950. Because of the neglect and 
failure of the trustees to inform themselves of, and to 
correctly and adequately advertise, the character, size and 
improvements of the property, the sale was attended by 
a small number of persons, only two bids were made for 
the property, and it was sold for the inadequate price of 
~ $42,300. 


7. The defendants were not in default in the amount, to 
the extent, and at the times as and for which the trustees 
have sold the property. On or about June 1, 1955, the 
defendants and Northwestern Federal Savings and Loan 
Association, in whose behalf the sale of the property has 
been made, arranged and agreed that, without the knowl- 
edge or consent of these objectors (the then owners of the 
property), the defendants should take physical possession 
of, and occupy and reside in and upon the property, and 
make monthly payments to Northwestern Federal Savings 
and Loan Association for the possession and occupancy 
thereof. 


8. Pursuant to the aforesaid arrangement and agreement 
the defendants on or about June 3, 1955, entered upon said 
property, possessed, occupied and resided therein, and 


made payments to northwestern Federal Savings and Loan | 


Association on or about September 8, 1955, of approxi- 
mately $450. 


9. On or about June 3, 1955, the defendants and North- 
western Federal and Loan Association entered into an 
agreement to the effect that the loan association should pro- 
vide $11,000 to be used by the defendants as part payment 
for the purchase of the property. Pursuant to said agree- 
ment, on June 3, 1955, the defendants executed and de- 
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livered to the loan association a deed of trust purporting 
to convey the property from them to the plaintiffs, as 
trustees. Pursuant to that deed of trust, the sale has 
been made by the plaintiffs. 


10. On June 3, 1955, and until on or about August 15, 
1955, these objectors were the owners as tenants in com- 
mon of the fee simple estate of the property, and had 
made no conveyance of any right or estate therein. Never- 
theless, as aforesaid, the defendants took and were in 
physical possession thereof, and Northwestern Federal 
Savings and Loan Association was receiving payment 
therefor, as unlawful trespassers in and upon said property. 


11. Prior to on or about September 9, 1955, Northwestern 
Federal Savings and Loan Association had made no pay- 
ment or delivery of any sum of money to or for the benefit 
of the defendants for the purchase of the property, and 
until on or about September 9, 1955, it was not entitled 
to receive, and the defendants were not obligated to make, 
any of the payments provided for in the deed of trust pur- 
suant to which the sale has been made. 


12. The alleged defaults of the plaintiffs are based on 
the false supposition by the loan association and the plain- 
tiffs, that on or about June 3, 1955, the loan association 
delivered to the defendants or in their behalf, the $11,000 
secured by the deed of trust by virtue of which the sale 
has been made. The loan association and the plaintiffs 
have determined and computed the alleged defaults by the 
defendants, upon which the sale was made, without ap- 
plying to the period subsequent to September 9 any of the 
payments which were made prior thereto. 


13. Insofar as the defendants are otherwise, if at all, in 
default in the payments provided for in the deed of trust 
and note, they have relied on statements by the North- 
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western Federal Savings Association extending the time 
for making said payments. 


/s/ Russett Harpy, Sr. 
Russell Hardy, Sr. 


/s/ Russetu Harpy, Jr. 
Russell Hardy, Jr. 


Attorney for 
Katharine C. Hardy 


Russell Hardy, Sr., being sworn, states that he has read 
the foregoing objections and they are true to the best of his 
knowledge and belief. 


/s/ Russet Harpy, Sr. 
Russell Hardy, Sr. 


Subscribed and sworn to before me July 23rd 1956. 


/s/ CarHerrne Hatretrr 
Notary Public 
My Commission Expires 
September 30, 1957. 

This objection served by mailing copies postpaid to 
William E. Hutchinson, 925 15th Street, N.W., Washington, 
D. C., attorney for Trustees, and to Kenneth H. Frey and 
Carrie B. Frey, 4508 Riverdale Road, Riverdale, Mary- 
land, on July 23, 1956. 


/s/ Russet, Harpy, JR. 
Russell Hardy, Jr. 
(Sea) 
True Copy—Test :-— 
W. Waverty Wess, Clerk. 


By /s/ J. M. Bapen 
By J. M. Baden, Deputy Clerk 
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Filed August 3, 1956 
IN THE CIRCUIT COURT FOR PRINCE GEORGE’S COUNTY, MARYLAND 
Sitting in Equity 
Equity No. B-408 
Ricumonp H. Grsson and Wiu1am K. CopenHaves, trustees, 
v. 
Kenneto H. Frey and Carr B. Frey, his wife. 


Answer of Richmond H. Gibson and William EK. Copenhaver, 
Trustees 


To the Honorable, the Judges of the Above Court: 


Now comes Richmond H. Gibson and William K. Copen- 
haver, Trustees, and for answer to the ‘‘Objection to Rati- 
fication and Confirmation of Sale’’, submit to the Court 


as follows :— 


1. Your Trustees deny that the Objectors held title to the 
property described in these proceedings as Tenants in 
Common on or about August 15, 1955, the said Katharine C. 
Hardy having conveyed her interest therein, on June 3, 
1955, to Kenneth H. and Carrie B. Frey. As to the other 
allegations contained therein, your Trustees are without 
sufficient knowledge to admit or deny same, but, if deemed 
material, demand strict proof thereof. 


2. Your Trustees, in answer to Paragraph 2, aver that 
the facts stated in their ‘‘Report of Sale’’ are true, and 
demand strict proof of the Objectors as to their allegations 
concerning same. 


3. For answer to Paragraph 3, your Trustees submit that 
in the advertisement of sale, the property was sufficiently 
described. 





> 
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4. In answer to Paragraph 4, your Trustees admit the 
size or area of the property was not noted in the advertise- 
ment; however, the street address of the property was 
given, as also the recorded plat reference thereof, giving 
sufficient information to any interested person to identify 


the property. 


do. Your Trustees, in answer to Paragraph 5 of said Ob- 
jection, admit that the Notice of Sale was published in 
The Prince Georges Post, May 31, June 7, 14 and 21, 1956, 
and for further answer, state that the Prince Georges Post 
is a newspaper of general circulation and published in 
Prince Georges County, Maryland, and such publication 
complies with the Rules of Court; and for further answer, 
your Trustees submit that no other advertisement was 
made, but notice was given the Objectors by mailing a 
copy of the advertisement to Russell Hardy, Sr., at his 
home address, 6400 Brookside Drive, Kenwood, Maryland, 
and no suggestion was made by them, prior to the sale, as 
to the incorrect description of the property or inadequacy 
of the notice. 


6. For answer to Paragraph 6 of said Objection, as to the 
reasonable value of the property at the time of sale; 
your Trustees deny same, as also their alleged neglect to 
inform themselves of and correctly describe the property 
in the advertisement of sale, and for further answer to 
said paragraph 6, they admit the sale price was as reported, 
$12,300.00, and they farther submit that Russell Hardy, Jr., 
Attorney for Katharine C. Hardy, was present at the sale 
but offered no bid to protect the interests of the Objectors, 
Katharine C. Hardy, or Russell Hardy, Sr. 


7. Your Trustees deny the allegation as stated in Para- 
graph 7, and for further answer thereto, submit that your 
Trustees are without knowledge as to the time the said 
Kenneth H. Frey and Carry B. Frey took possession of the 
property, and your Trustees further state that they made 
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no agreement or arrangement with the Freys or any one 
else as to taking possession of the said property. 


8. Your Trustees deny the allegations as contained in 
Paragraph 8 of the Objection, and for further answer, 
submit they have been informed that Kenneth H. Frey 
and Carrie B. Frey made only one payment between June 
3, 1955 and September 8, 1955, in the sum of $104.00 to the 
Northwestern Federal Savings and Loan Association. 


9. Your Trustees admit the allegations contained in 
Paragraph 9. 


10. Your Trustees deny the allegations contained in 
Paragraph 10 of said Objection, and demand strict proof 
of the Objectors as to such allegations. 


11. Your Trustees deny the allegations as contained in 
Paragraph 11 of said Objection, and demand strict proof 
thereof. For further answer thereto, it is submitted that 
your Trustees have the knowledge that the Northwestern 
Federal Savings and Loan Association sent its check, June 
9, 1955, to Robert L. Edwards, of the Maryland Title 
and Escrow Corporation, 6019 Baltimore Avenue, River- 
dale, Maryland, the Title Company making settlement of 
this case, for the proceeds of the loan made to Kenneth 
H. Frey and Carrie B. Frey on the property described 
herein, which said check was deposited to the account of 
said Title Company in the Surburban Trust Company, 
Hyattsville, Maryland, June 13, 1955. 


12. Your Trustees, upon information received, deny the 
allegation contained in Paragraph 12 of said Objection, 
but, if deemed material, demand strict proof thereof, and 
for further answer hereto, see answer to Paragraph 11 
above. 


13. In answer to Paragraph 13 of said Objection, your 
Trustees have not sufficient knowledge to admit or deny 
the allegations contained therein, but, if deemed material, 
demand strict proof thereof. 
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Having fully answered the Objection, your Trustees pray 
that this Honorable Court pass an Order ratifying said 
sale, and that no costs be assessed against them. 


Respectfully submitted, 


/s/ Ricumonp H. Greson 
Richmond H. Gibson 


/s/ Wru1am K. CopeNHAVER 
William K. Copenhaver 


/s/ Wru14m E. Hurcairnson 
William E. Hutchinson 
Attorney for Trustees 
925 - 15th Street, Northwest 
Washington, D. C. 


District oF CoLUMBIA, ss: 


On this lst day of August, 1956, before me E. Duvatn 
Haruure, the undersigned officer, personally appeared 
Ricumonp H. Grsson and Wuto4am K. Coprennaver, and 
after being duly sworn, deposed and said that they had read 
the aforegoing Answer, and that the matters and things 
therein contained are true to the best of their knowledge, 
information and belief. 


In Wirness WueEneor I hereunto set my hand and official 
seal. 


/s/ BE. Dovati Hares 
E. Duvall Harllee 
Notary Public, D. C. 


My Commission expires: Feb. 28, 1961. 
(Sear) 
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A copy of the above Answer mailed to: 


Russell Hardy, Sr. 
Russell Hardy, Jr. 
1012 - 14th Street, Northwest 
Washington, D. C. 
/s/ Wiru1am E. Hurcerson 
8/2/56 
(Sear) 


True Copy—Test:— 
W. Waverty Wess, Clerk 


By /s/ J. M. Baven 
By J. M. Baden, Deputy Clerk. 


Filed August 27, 1956 
‘CIECUIT COURT FOR PRINCE GEORGE’S COUNTY, MARYLAND 
Sitting in Equity 
Equity No. B-408 
Ricumonp H. Grsson and Wituiam K. Copennaver, trustees, 
v. 
KennetH H. Frey and Carre B. Frey, his wife. 
Affidavit 


Van C. Tipton, Jr., being sworn states: 
I reside at 6743 Fairfax Foad, Chevy Chase, Montgom- 
ery County, Maryland. 

I am a private investigator, and was requested to ascer- 
tain whether Richmond H. Gibson resides at 9815 Con- 
necticut Avenue, Kensington, Maryland; whether North- 
western Federal Savings and Loan Association is located 
at that place; and whether it has a mailing address at 1337 
G Street, N. W., Washington 5, D. C. 
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On August 23, 1956, I went to the front door of 9815 
Connecticut Avenue, Kensington, and was answered by a 
colored maid. I asked if Mr. Gibson resided at that place 
and was informed that it was not the residence of Mr. 
Gibson; that it was the residence of Mr. and Mrs. Michel 
K. Manoukian; that the Manoukian’s had resided there 
since July 1956; and that Mr. Gibson had not resided or 
been present there since that time. 

I also made inquiry of the next door neighbors on each 
side of 9815 Connecticut Avenue to ascertain whether Rich- 
mond H. Gibson resided at 9815 and was informed by 
both that he had not resided or been present there since 
about June 22 or 23, 1956. 

At No. 9815 I asked whether Northwestern Federal Sav- 
ings and Loan Association was located or known there, and 
was informed by the maid that it was not. I made the 
same inquiry of the neighbors, and was informed that the 
loan association was not and never had been located at 
that place, to their knowledge. 

I went to 1337 G Street, N. W., Washington 5, D.C. That 
place is occupied by a Hot Shoppe, a restaurant, which 
occupies the area of numbers 1335, 1337 and 1339 G Street. 
I made inquiry of employees of the Hot Shoppe whether it 
was a mailing address for Northwestern Federal Savings 
and Loan Association, and was informed that it was not, 
to their knowledge. I was also informed that the Hot 
Shoppe has been in business at that place since about 
Armistice Day, 1954. 


/s/ Van C. Treton, Jz. 
Van C. Tipton, Jr. 


Subscribed and sworn to before me August 24, 1956. 


/s/ Cusna M. Wess 
Notary Public 


(Szav) My Commission Expires 
August 31 1958 


(Sax) 











True Copy—Test :— 
W. Waverty Wess, Clerk 


By /s/ J. M. Bapen 
By J. M. Baden, Deputy Clerk. 


Filed August 27, 1956 
CIRCUIT COURT FOE PRINCE GEORGE’S COUNTY, MARYLAND 
Sitting in Equity 
Equity No. B-408 
Ricumonp H. Grsson and Wri1am K. Copenxsaver, trustees, 


Vv. 


| Kenyete H. Frey and Carrm B. Frey, his wife. 


Motion to Dismiss 


Russell Hardy, Sr., and Katharine C. Hardy, move the 
Court to dismiss this suit, and for grounds therefor show 
as follows: 


1. This suit is one for the benefit of Northwestern Fed- 
eral Savings and Loan Association, and that corporation 
is the real party in interest herein. 


2. Northwestern Federal Savings and Loan Association 
is a foreign corporation to the State of Maryland. 


3. During the period May 1, 1955, to August 22, 1956, the 
Northwestern Federal Savings and Loan Association was 
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doing an intrastate, or interstate, or foreign business in the 
State of Maryland, including the transactions, matters and 
things in this suit. 


4. Northwestern Federal Savings and Loan Association 
has certified to the State Tax Commission (1) that Rich- 
mond H. Gibson is its resident agent in the State of Mary- 
land; (2) that his post office address is 9815 Connecticut 
Avenue, Kensington, Maryland; and (3) that the mailing 
address of the corporation is 1337 G Street, N. W., Wash- 
ington 5, D. C. 


5. On August 13, 1956, Russell Hardy, Sr., and Katharine 
C. Hardy caused to be issued by this Court a summons to 
Northwestern Federal Savings and Loan Association, in 
eare of Richmond H. Gibson, 9815 Connecticut Avenue, 
Kensington, Maryland, for the production of documents as 
evidence in their behalf at the trial of this suit on August 
27, 1956; said summons was forwarded for service to the 
Sheriff of Montgomery County, Maryland, who took the 
summons to 9815 Connecticut Avenue, but was unable to 
find Northwestern Federal Savings and Loan Association 
or Richmond H. Gibson at that place; and the Sheriff was 
therefore unable to make service of the summons, and on 
August 17, 1957, made a return to this Court to that effect. 


6. Northwestern Federal Savings and Loan Association 
does not have a resident agent in the State of Maryland; it 
does not have a resident agent whose address has been 
certified to the State Tax Commission. 


7. Northwestern Federal Savings and Loan Association 
is not known at 1337 G Street, N. W., Washington 5, D. C.; 
it has no agent located at that place; it has no office at that 
place ; and it does not receive mail at that place. 
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8. 13837 G Street, N. W., Washington 5, D.C. is not the 
mailing address of Northwestern Federal Savings and Loan 
Association. 

/s/ Russe~y Harpy, Sr. 
Russell Hardy, Sr. 


/s/ Russett Harpy, JR. 
Russell Hardy, Jr. 
Attorneys for Objectors. 
August 27, 1956. 


(Sear) 
True Copy—Test :— 
W. Waverty Wess, Clerk 


By /s/ J. M. Bapen 
By J. M. Baden, Deputy Clerk. 


DUCES TECUM TO BE ATTACHED TO SUMMONS 
: TO NORTHWESTERN FEDERAL 


Bring with you and produce: 


1. Report on title to property at 4409 Tuckerman street, 
University Park, Maryland, from Lawyers Title Insurance 
Company, dated May 26, 1955. 


2. Letter from Northwestern Federal Savings and Loan 
Association to Robert L. Edwards, dated June 8, 1955. 


3. Order to disburse, addressed to Northwestern Federal 
Savings and Loan Association, signed Kenneth H. Frey, 
Carrie B. Frey, dated June 3, 1955. 
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4. All of your accounting records relative to the promis- 
sory note to Northwestern Federal Savings and Loan Asso- 
ciation from Kenneth H. Frey and Carrie B. Frey. 


5. All letters, memoranda, and other records of commu- 
nications relative to any indebtedness of Kenneth H. and 
Carrie B. Frey to Northwestern Federal Savings and Loan 
Association, between you and Kenneth H. Frey, Carrie B. 
Frey, A. H. Davis, Robert S. Davis & Co., Richmond H. 
Gibson, William K. Copenhaver, Robert L. Edwards, and 
Maryland Title and Escrow Corporation, from April 1, 
1955, to August 1, 1956. 
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Filed Aug. 13, 1956 
Eq. No. B-408 


. Guson & CopeNHAvER 
v. 
FREY <4 
Summon the following to appear August 27, at 10 am. . 
Eugene F. Beadel 
Care Maryland Title & Escrow Corporation 


6019 Baltimore Ave. 
Riverdale, Md. 


Kenneth H. Frey, 
4508 Riverdale Road, 
Riverdale, Md. 


A. H. Davis, 
Care Robert S. Davis & Co., 
4804 Baltimore Ave. 
Hyattsville, Md. 


Richmond H. Gibson Montgomery Co. 
9815 Connecticat Ave. 
Kensington, Md. 


Robert E. Edwards, 
_ Care Maryland Title & Escrow Corporation, 
6019 Baltimore Ave. 
Riverdale, Md. 


Northwestern Federal Savings & Loan Assoc., 
c/o Richmond H. Gibson 
9815 Connecticut Ave. 
Kensington, Md. Montgomery Co. 


(Sear) 
True Copy—Test:— 
W. Waverty Wess, Clerk 


By /s/ J. M. Baven 
By J. M. Baden, Deputy Clerk. 
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Filed Sep. 10, 1956 


IN THE CIRCUIT COURT FOR PRINCE GEORGE’S COUNTY, MARYLAND 
Equity No. B-408 
Ricxumonp H. Grsson and Wituiam K. CorenHaver, trustees, 
v. 
Kennets H. Frey and Carre B. Frey, his wife. 
Exhibits Admitted in Evidence 
Exceptants 


1. C. Copy Deed of Trust. 
2. Statement, Northwestern Federal Savings & Loan 


3. Pictures of House. 

4. Pictures of House. 

5. Pictures of House. 

6. Pictures of House. 

7. Pictures of House. 

8. Deed of Trust Note. 

9. Letter of Russell Hardy, Sr. dated July 26, 1955. 

10. Check No. L 4377 Northwestern Federal Savings & 
Loan Assn. in amount of $10,704.50 drawn payable to Rob- 
ert L. Edwards, Attorney. 

11. Settlement & Escrow Ledger—Md. Title & Escrow 
Corp. 

12. 

13. Photostat Copy of Checks to Katherine and Russell 
Hardy. 

14. Deed (Not Recorded) between Russell Hardy to Ken- 
neth H. Frey and Carrie B. Frey. 

15. Purehaser’s Settlement Statement—Md. Title & Es- 
crow Corp. 


Plaimirfs 


1. Statement of Northwestern Federal Savings & Loan 
Assn. : 
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2. Sellers Settlement Statement—Md. Title & Escrow 
Corp. 
Wiiness: 

Kenneth H. Frey 

Albert H. Davis 

Theodore McGahen 

Robert L. Edwards 

Eugene F. Beetle 
{Seab) 
True Copy—Test :-— . 
W. Waverty Wess, Clerk 


By /s/ J. M. Bapen 
By J. M. Baden, Deputy Clerk. 





IN THE CIRCUIT COURT FOR PRINCE GEORGES COUNTY, MARYLAND 
SITTING IN EQUITY 


Equity No. B-408 
(Filed Sept. 11, 1956) 


W. Waverly Webb, Clerk 
Circuit Court for 
Prince George’s County, Md. 


Ricamonp H. Grsson and 
Wuimm K. Copennaver, Trustees 


vs. 
Kenneta H. Frey and Carzi B. Frey, His Wife 


Order of Court 


‘The matter of the Exceptions filed by Russell Hardy and 
Katherine C. Hardy to the ratification of the Trustees’ sale 
made by Richmond H. Gibson and William K. Copenhaver, 
Trustees, and duly reported to this Court on the 3rd day 
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of July 1956, coming on for hearing, being submitted, testi- 
money was taken in open Court, Counsel were heard, and 
the proceedings read and considered, it is thereupon this 
11th day of September 1956, by the Circuit Court of Prince 
Georges County, sitting in Equity, 

ApsuDGED and Orprrep that said Exceptions be and the 
same are hereby overruled; and it is 


FurtHer ADJUDGED and Orprrep that said sale be and 
the same is hereby ratified and confirmed, no good cause 
to the contrary having been shown, although due notice 
appears to have been given as prescribed by the Order 
Nis. 

/s/ CHastes C. Manpoury 
Judge. 
(Seal) 


True Copy—Test :-— 
W. Waverty Wess, Clerk. 
By /s/ J. M. Bapew 
By J. M. Baven, Deputy Clerk. 





IN THE CIRCUIT COURT FOR PRINCE GEORGES COUNTY, MARYLAND 
Equity No. B-408 
(Filed Sept. 14, 1956) 


W. Waverly Webb, Clerk 
Circuit Court for 
Prince George’s County, Md. 


Ricumonp H. Grsson, er au., Trustees, Plaintiff, 
vs. 
Kenneto H. Frey, er au., Defendants. } 
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To 


Samuel W. H. Meloy, Esq., Auditor 
Circuit Court Prince George’s County, 
Maryland. 


This case is a proceeding to foreclose a deed of trust, the 
sale has been held and hearings have been had before the 
Court upon the ratification of the sale. 

If the sale is, or has been, ratified, there is hereby 
brought to your attention, the two judgments entered, one 
for each of the Plaintiffs, on July 27, 1956, in the case of 
Russell Hardy and Katherine C. Hardy, Law No. 7859, 
against the Defendants for $2,908.94 each, with interest 
from date and costs, and if this case is submitted to you 
to start an audit and if there should be any surplus pro- 
ceeds of sale, claim is hereby entered against such surplus 
on behalf of the said Russell Hardy and Katherine C. 
Hardy. 

| By: /s/ Wautpo Burns 
! (Waldo Burnside), Attorney 
Mr. Clerk :— 
Please file 
/s/ Watpo Burnswe 
Atty for R & K C Hardy 
(Seal) 


True Copy—Test :— 
W. Waverity Wess, Clerk 
By /s/ J. M. Bapew 
By J. M. Bapen, Deputy Clerk. 
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IN THE CIECUIT COUET FOR PRINCE GEORGE’S COUNTY, 
MARYLAND 
Filed September 20, 1956 


W. Waverly Webb, Clerk 
Circuit Court for 
Prince George’s County, Md. 


Equity No. B-408 
Ricumonp H. Grsson, er au, Trustees, Plaintiffs, 


vs. 
Kenneru H. Frey, er au., Defendants. 


Mr. Clerk: 


Please enter the claim filed in the above entitled case by 
me as attorney for Russell Hardy and Katherine C. 
Hardy, as withdrawn and dismissed. 


/8/ Watdo Bugrswe 
(Waldo Burnside), Attorney 
for Russell Hardy and 
Katherine C. Hardy. 


Certified copy mailed to Mr. Samuel W. H. Meloy, Upper 
Marlboro, Maryland. 


/8/ Waxpo BugnswrE 
(Waldo Burnside) 
(Seal) 


True Copy—Test :-— 


W. Waverty Wess, Clerk. 
By /s/ J. M. Bapen 


By J. M. Bapgn, Deputy Clerk. 
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CIRCUIT COURT FOR PRINCE GEORGE’S COUNTY, MARYLAND 
SITTING IN EQUITY 


Filed October 5, 1956 


W. Waverly Webb, Clerk 
Circuit Court for 
Prince George’s County, Md. 


Equity No. B-408 


Ricumonp H. Grsson and Wii™ K. CoPpeN#BAVER, 
Trustees, 


. v. 
‘Kennera H. Frey and Carrm B. Frey, his wife. 


Application for Appeal 


The Exceptors, Russell Hardy and Katherine C. Hardy, 
hereby make application for an appeal to the Court of 
Appeals of Maryland from the order of this Court entered 
September 11, 1956 in the above entitled cause and pray 
that their appeal be entered, and that the original papers 
in the file thereof, the Clerk’s certificate and a transcript 
of the testimony be transmitted promptly to the Clerk of 
the Court of Appeals of Maryland. 


/8/ Bussett Harpy, Sz. 

Russell Hardy, Sr. 

/s/ Russett Harpy, Jz 

Russell Hardy, Jr. 

Attorney for 
! Katharine C. Hardy 
(Seal) 

True Copy—Test :— 


W. Waverty Wess, Clerk. 
By /s/ J. M. Baven 


By J. M. Baven, Deputy Clerk. 
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CIRCUIT COURT FOR PRINCE GEORGE’S COUNTY, MARYLAND 
SITTING IN EQUITY 
Filed October 5, 1956 
W. Waverly Webb, Clerk 
Cireuit Court for 
Prince George’s County, Md. 
Equity No. B-408 


Ricumonp H. Grsson and Wim K. Corpensaver, 
Trustees, 


Vv. 
Kenneto H. Frey and Carrim B. Frey, his wife. 


Certificate of Service 


I certify that copies of the Application for Appeal of 
the Exceptors, Russell Hardy and Katharine ©. Hardy, 
were mailed, postpaid, on October 5, 1956, to William E. 


Hutchinson, Attorney for trustees, 925 15th Street, N-W., 
Washington, D.C. and to T. Hammond Welsh, Jr. and 
Carlyle J. Lancaster, Attorneys for defendants, Hamilton 
Street and 35th Place, Hyattsville, Maryland. 


/3/ RBossett Harpy, Jr 
Russell Hardy, Jr. 
Attorney for 
Katharine C. Hardy 
(Seal) 


True Copy—Test :— 


W. Waverty Wess, Clerk. 
By /s/ J. M. Baven 


By J. M. Bapen, Deputy Clerk. 

















May 1, 1956. 
Mr. Kenneth H. Frey and 
Mrs. Carrie B. Frey 
4409 Tuckerman Street 
University Park, Maryland 


Dear Sir and Madam: 


The Northwestern Federal Savings and Loan Association 
have requested that I write you in connection with your 
loan account on Lot 18 and the last half of Lot 19, Block 2, 
‘“‘Oytversiry Park’’, which is now in arrears for the 
months of January, February, March and April 1956 and 
the payment for May is now due. 

Unless you bring this loan to date on or before May 7th 
next, my instructions are to immediately start foreclosure 
proceedings under the terms of the Deed of Trust. 


Yours very truly, 


Wruam E. Hurcmson 
WEH:ej 


Talked with Mr. Frey 51156 must pay thru April .... 


(Seal) 
True Copy—Test :— 


W. Waventy Wess, Clerk. 
By /s/ J. M. Baven 


By J. M. Baven, Deputy Clerk. 
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Ct. Ct. Pr. Geo. Co. 6924 


NORTHWESTERN FEDERAL SAVINGS AND LOAN ASSOCIATION 
WASHINGTON 5, D. C. 
1415 EYE STREET, N. W. 


Id + 

Ex. ro | 
Pltff Ex. #1 
Law +# 
Equity + B-408 


June 3, 1955 


To: Roserr L. Epwarps, Attorney: 


Re: Frey, Kenneth H. and Carrie B. 
4409 Tuckerman St., Univ. Park, Md. 
Lot 18 and 1/2 Lot 19, Blk. 2, 


Gentlemen : 


With further reference to our above title order, we 
enclose for execution: 


1. Our trust and note, 2. Tax agreement, 3. Signature 
card (indicate citizenship) and, 4. Order to disburse, 
5. Address card. 


FurtuHer Conprrions: Subject to $500. cash equity, how- 
ever, 2nd trust of $5400.00 to provide for repayment 
of $2500.00 in 6 months and the balance in 18 months. 
We enclose copy of survey so that exception can xxxxx 
of binde can be amended. 


Depuctions: Please show these items on your statement. 
We will send net check. 


Loan $11000. Derostr $ none Trams: P&I $82.00 
T&I $ As. est. Int. Rats 5% 
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Ovz CHarces: Appraisal fee $ 5.00 
‘Preparing trust & note $ 5.00 
Advance for taxes Chrg. $10 mos 
Advance for insurance $82.50 
Credit report $ 3.00 
Survey plat $— 
‘Prep. & Execute release $— 
Our loan L $— 
Charge additional interest at .... per day to date of 
settlement. 


Instr. on Taxes: Settle with tax paid thru: 


S&C ...... TOWN «<sx0- Special Assessments if 
any, in full 
Charge ...... months against ...... levy. 


Instr. For InsuRaNce: Charge for: 
$11,000. F. & Ext. Cov. 3 years. Prem. includes 
mnterest $6: .sisccawos $82.50 


Please settle this loan in accordance with this letter and 
our title order referred to above, collecting your own 
charges in settlement. Our check will follow upon receipt of : 

1. Nore, properly executed, witnessed and identified. 


2. Tax AcrEEMENT form filled out and signed to show 
additional payment. 


3. Sienaturp Carp, and change of address card where 
applicable. 


4, Orper TO DisBURSE. 
5. Copy or your SETTLEMENT STATEMENT. 


6. Appress Carp. 
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As soon as possible after settlement kindly send us 
recording receipt for our trust, tax certificate and the 
Certificate or Policy as indicated. 


Very truly yours, 


NORTHWESTERN Feperan SAVINGS 


Authorized Signature 


MARYLAND TITLE & ESCROW CORPORATION 
6019 BALTIMORE AVENUE union 46500 
RIVERDALE MARYLAND 


Refer to Ct. Ct. Pr. Geo. Co. 
‘Case No. 3710 Ident. + Date 6/2/55 
Pitff Ex. #2 


Property 18 and pt of 19/2 
See. 1, Univ. Park. 
Russell Hardy a/w. 
Katharine 
Law + 
Equity + B-408 
Price 
First Deed of Trust 
Interest 
Hazard Insurance 
Second Deed of Trust— 
deferred (2 notes $2725.00 each) 5450.— 
Interest 
Hazard Insurance 
Purchase Money 
Hazard Insurance 














Conveyancing 

Appraisal Fee 

Credit Report F 
Loan Commission 

F.H.A. Mtge. Ins. Prem. 

House Location Survey 


Deposit with 

Commission to Robert S. Davis & Co. 847.50 
Water Bill (See balance) 

Taxes (Stare & Co.) 


from 1/1/55 @ $204.34 yr. 86.84 
Taxes (Town) 

from 1/1/55 @ $ 33.21 yr. 14,12 
Front Foot Ben. Chgs. @ ¥s 
Rent to @ mo. 


(Owners-Mortgagees) Title Insurance & Interim Binder 
Examination of Title 
Tax Report 
Preparing 

2 Add’1 Deed(s) Trust(s) Release(s) 20.00 
Recording 

2 Add’l Deed(s) Trust(s) Release(s) 7.00 
Noting Instruments & Identification of Notes 
Notary Service 
Closing Fee 
Revenue Stamps Federal 18.70 a 
Service Charge 

1/2 to Russell Hardy 10505.84 
Balance 1/2 to Katherine Hardy 

(July to water bill) (10532.84) 

16950.— 16950.— im 


We have examined the above statement and find it 
correct. We do hereby agree that Maryland Title & Escrow 
Corp. accepts no responsibility as to correctness of in- 
formation furnished as to principal, interest, insurance 
and escrow funds on assumed deeds of trust, if any. No 
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liability on part of title company for matters not appearing 
of record when examination is made. 


Call Russell Hardy Jr. when ready 
RE. 7-0437 
/s/ Karsanine C. Harpy 
/s/ Bussett Harpy 


By Russexu Harpy Jz 


Subject to dismissal of Bill for Partition between present 
owners (Equity 15445) 


(Seal) 
True Copy—Test :— 


W. Waveriy Wess, Clerk. 
By /s/ J. M. Bapen 


By J. M. Bavex, Deputy Clerk. 


NORTHWESTERN FEDERAL SAVINGS AND LOAN ASSOCIATION 
WASHINGTON, D. C. 
1415 EYE sT., N.W. 

Pltff Ex. # 3 


Equity + B-408 


Mr. Wm. E. Hutchison 
925 15th Street, N. W. 


Washington 5, D. ©. 
Dear Mr. Hutchison: 
We submit the following described loan account for 


immediate collection otherwise institute foreclosure pro- 
ceedings : 


May 1, 1956 











Loan Account L-6924 


Name: Kenneth H. & Carrie B. Frey 
4409 Tuckerman Street " 
University Park, Maryland 

Legal Description: Lot 18, W. % Lot 19, Block 2, 

| University Park, Prince George’s County, Mary- 
land known as 4409 Tuckerman Street. 


Original amount of Loan $11,000. dated June 3, 1955, 
payable $104.00 per month—unpaid balance 


$10,900.58. 
Payments due: January, February, March and 
April, 1956) 
@ $104.00—total $415.00 May 1956) 


Thanking you for your prompt handling of this case, 
we are 
Very truly yours, 
NoBTHWESTEEN F'epERaL Savines 
anp Loan AssocIaTION 
By: /s/ James HE. Harrer. 
Secretary 

(Seal) 
True Copy—tTest :— 


W. Waverty Wess, Clerk. 
By /s/ J. M. Baven 


By J. M. Baven, Deputy Clerk. 
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Ident + 
Pitff Ex. # 4 
Law + 
Equity + B-408 
Order to Disburse 


Northwestern Federal Savings 
and Loan Association, 
Washington, D. C. 


Gentlemen: 


In connection with our pending loan from your Associa- 
tion on 4409 Tuckerman St., Univ. Park, Md. please note 
that we have approved settlement as made today by 

Roserr L. Epwarps, Attorney, 
and you are hereby instructed and authorized to issue your 
check directly to him, in payment of this loan. 


Very truly yours, 


/3/ Kennerae H. Frey 
Kenneth H. Frey 


/s/ Cans B. Frey 
Carrie B. Frey 
June 3, 1955 


(Seal) 
True Copy—Test :— 


W. Waverty Wess, Clerk. 
By /s/ J. M. Bapen 


By J. M. Bapven, Deputy Clerk. 
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Filed July 3, 1956 


Ct. Ct. Pr. Geo. C. 
Ident. # 
Defts. Ex. #1 
Law + 
Equity # B408 





IN THE CIRCUIT COURT FOR PRINCE GEORGE’S COUNTY, 
MARYLAND 


STITTING IN EQUITY 


Equity No. B-408 


Ricamonp H. Grsson and Wiutam K. CorgnHaver, 
Trustees 


vs. 
-Kewnera H. Frey and Canam B. Frey, his wife 


Trustees’ Report of Sale 
To the Honorable, the Judges of the above Court: 


The Report of Richmond H. Gibson and William K. 
Copenhaver, Trustees under the certain Deed of Trust 
from Kenneth H. Frey and Carrie B. Frey, his wife, dated 
June 3, 1955 and recorded in Liber No. 1891, at folio 591, 
one of the Prince Georges County Land Records, submits 
to the Court as follows: 


That default having been made in the payment of the 
indebtedness secured by said Deed of Trust, and at the 
request of the party secured thereunder, after having filed 
with the Clerk of this Court the original Deed of Trust 
and Trustees’ Bond, with surety, for the faithful per- 
formance of the trust reposed in them, and after having 
given notice of the time, place, manner, and terms of sale 
by publication in the Prince Georges Post, a newspaper of 
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general circulation, published at Hyattsville, Prince 
Georges County, Maryland, for more than twenty days 
prior to the date of sale, and having complied with all 
other prerequisites as required by law and said Deed of 
Trust, and mailing a copy of said advertisement to the 
owners of the property and holder of a record second 
Deed of Trust, attended in front of the premises on 
Wednesday, the 27th day of June, 1956, at 4:00 o’clock 
P.M., and then and there proceeded to sell the property in 
said Deed of Trust described as Lot numbered Highteen 
(18), and the Westerly one-half of Lot numbered Nine- 
teen (19), in Block numbered Two (2), in a subdivision 
known as ‘‘Section 1, University Park’’, as per plat 
recorded in Plat Book R.N.R. No. 2, plat 69, of the said 
Prince Georges County Land Records, and sold same to 
Mildred Welsh at and for the sum of Twelve Thousand 
Three Hundred Dollars ($12,300.00), she being at that 
price the highest bidder therefor. 


That said sale was a fair and reasonable one, and all 
the rules of Court and requirements of law and said Deed 
of Trust were complied with, with respect to said sale. 


WHEREFORE, THE PREMISES CoNsIDERED, Your Trustees 
respectfully pray that an Order be passed by this 
Honorable Court ratifying the above sale, and that they 
may have such other and further relief as the case may 
require and in the opinion of the Court may seem just 
and proper. 

/s/ Ricumonn H. Greson 
Richmond H. Gibson, Trustee 


/s/ WruumaMm K. CopenHAver 
William K. Copenhaver, Trustee 
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Disrrict oF CoLUMBIA, Ss: 


Richmond H. Gibson and William K. Copenhaver, being 
first duly sworn, depose and say that they have read the 
aforegoing Report by them subscribed and know the 
contents thereof; that the matters and things therein con- 
tained are true to the best of their knowledge and belief; 
and they further make oath that the said sale was in all 
respects fairly made, and that all the rules of Court and 
requirements of law and said Deed of Trust were complied 
with in respect of said sale. 


/s/ Ricamonp H. Greson 
Richmond H. Gibson 


/s/ Wiiu1am K. CopenHaver 
William K. Copenhaver 


Subscribed and sworn to before me this 2nd day of 
July, 1956. 
/s/ B. Dovatn Hares 
Notary Public, D.C. 
BE. Duvall Harllee 


(Seal) 
My Commission expires: Feb. 28, 1961. 


(Seal) 
True Copy—Test :— 


W. Waverty Wess, Clerk. 
By /s/ J. M. Bapen 


By J. M. Baven, Deputy Clerk. 
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Filed July 3, 1956 


Ident. # 

Defts. Ex. +2 

Law # 

Equity + B-408 
THE PRINCE GEORGES POST 


THE COMMUNITY NEWSPAPER FOR PRINCE GEORGES COUNTY 
4623 BALTIMORE AVENUE, HYATTSVILLE, MARYLAND 


June 22, 1956 
William E. Hutchinson 
Attorney at Law 
925 15th Street, N.W. 
Washington 5, D.C. 


Trustees’ Sate of Valuable Improved Real Estate in 
‘‘University Park’’, Prince George’s County, Maryland, 
known as premises No. 4409 Tuckerman Street. 

Under and by virtue of the power of sale contained in 
the certain Deed of Trust from Kenneth H. Frey and 
Carrie B. Frey, his wife, to Richmond H. Gibson and 
William K. Copenhaver, Trustees, dated June 3, 1955 and 
recorded in Liber No. 1891, at folio 591, one of the Land 
Records of Prince George’s County, Maryland; default 
having been made in the payments of the indebtedness 
secured thereby, and at the request of the party secured 
thereunder, the undersigned Trustees will offer for sale 
at public auction, in front of the premises, on Wednesday, 
June 27, 1956 at 4:00 o’clock P.M. the property therein 
described as, Lot numbered Highteen (18), and the 
Westerly half of Lot numbered Nineteen (19), in Block 
numbered Two (2), in a subdivision known as ‘‘Section 
One, University Park’’, as per plat Book R.N.R. No. 2, 
folio 69, one of the Prince George’s County Land Records. 


The property is improved by one and one-half story 
detached frame dwelling, containing 6 rooms and bath, 
oil-fired heat. AOE dei ceaben Sol) pat: | 


. 
er ae | | 
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Terms oF SALE 


All cash upon the ratification thereof by the Court. A 
Geposit of $1,000.00 (cash or certified check) will be 
required at time of sale; all conveyancing, recording, 
Federal and State stamps, to be at the cost of the 
purchaser. 


Terms of sale to be complied with within five days after 
the final ratification thereof by the Circuit Court for Prince 
George’s County, Maryland; otherwise the property will 
ibe re-sold at the risk and cost of the defaulting purchaser. 


Ricumonp H. Grsson 
Wruum K. CopenHaver 
Trustees 
1415 Eye Street, N.W., 
Washington 5, D.C. 


Wiuuum E. Hurcermson, 
Attorney for Trustees 
925 15th Street, N.W., 
Washington 5, D.C. 
5-31-56-4t 


This is to certify that the annexed Trustees Sale was 
published in The Prince Georges Post once a week for 
four successive weeks before the twenty-seventh day of 
June, 1956 the first insertion of the same having been on 
the thirty-first day of May, 1956. 


Tre Perce Georces Posr 
/3/ Canmet. D. Aman 

| Business Manager 
(Seal) 

Trae Copy—tTest :— 


W. Waverty Wess, Clerk. 
By /s/ J. M. Baven 


By J. M. Baven, Deputy Clerk. 
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Ct. Ct. Pr. Geo. Co. . 
Except Ident. + 14 
Ex. + 
Law + 
Equity + B-408 
Tuis Deep made this June 3, 1955, by and between 
Russell Hardy, party of the first part, and Kenneth H. 
Frey and Carrie B. Frey, his wife. 


Wirnesseru, that in consideration of the sum of ten 
dollars ($10.00) and other good and valuable considera- 
tions, the receipt of which is hereby acknowledged, the said 
party of the first part does grant and convey unto the 
parties of the second part, as tenants by the entirety, the 
survivor of them, or her heirs and assigns, in fee simple, 
the following described land and premises, with the im- 
provements, easements, and appurtenances thereunto 
belonging, situate, lying and being in Prince George’s 
County, State of Maryland, namely: 

Lot numbered eighteen (18) and the westerly half of lot 
numbered nineteen (19) in block numbered two (2) in a 
subdivision known as Section One, University Park, 
Prince George’s County, Maryland, as per plat thereof 
recorded in plat book RNR 2 folio 69, one of the land 
records of said state and county. 


Subject to covenants and restrictions of record. 


And the said party of the first part covenants that he 
will warrant specially the property hereby conveyed; and 
that he will execute such further assurances of said land 
as may be requisite. 

Wrrness his hand and seal. 


/s/ Rossexn Harpy (Seal) 
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Test: 
/s/ Russe~i, Harpy, JR 


I hereby certify that on this June 3, 1955, before the 
subscriber, a notary public in and for the District of 
Columbia, personally appeared Russell Hardy, known to 
me to be the person whose name is subscribed to the within 
instrument and did acknowledge that he executed the same 
for the purpose therein contained. 


(Seal) 
Wrrness my official seal this June 3, 1955. 
/3/ Auma B. NEwELL 
Notary Public 
(Seal) 


True Copy—Test :— 


W. WaverLy Wess, Clerk. 
By /s/ J. M. Bapen 


By J. M. Baven, Deputy Clerk. 


NORTHWESTERN FEDERAL SAVINGS AND LOAN ASSOCIATION 
WASHINGTON 5, D. G 


1415 EYE STREET, N. Ww. 
April 18, 1956 
Mr. Kenneth H. Frey 


4409 Tuckerman Street 
University Park, Maryland 


Dear Mr. Frey: 


I have turned your account over to our attorney 
Mr. William E. Hutchinson for collection. .............. 
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I suggest that you contact him and make arrangements 
satisfactory for all concerned in regard to your loan. 


Mr. Hutchinson may be reached at 925 15th St. N.W. 
phone Re 7 7665. 


Very truly yours, 


NokTHWESTERN F'epERaL SAVINGS 
anp Loan ASSOCIATION 
/s/ Roserr A. Mazzorrn1 
Treasurer 


Ct. Ct. Pr. Geo. Co. 
Ident. + 
Except Ex. + 19 
Law + 
Equity + B-408 
(Seal) 


True Copy—tTest :— 


W. Waverty Wess, Clerk 
By /s/ J. M. Bapen 


By J. M. Baven, Deputy Clerk. 





Opinion of Court in Gibson et al. Trustees vs. Kenneth H. 
Frey et al. Equity B-408 


THe Covurr: Gentlemen, aside from the personalities, 
which seem to have entered into the trial of the case, and, 
without in any way deciding who is right and who is wrong 
on those extra issues of the supplemental controversy, 
the Court will now address itself to the decision on the 
questions raised by these exceptions. 

Now, first of all, it is contended by the Exceptors that 
this suit should be dismissed because of alleged violations 
of the corporation law of this State which has to do with 
a resident agent of a foreign corporation. 
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The evidence here indicates that the building association 
did designate a resident agent, but that person has moved 
to some other location. However, the Federal Home Loan 
Act and this section of the code would seem to take the 
building association out of the category of a foreign cor- 
poration and put it in that of a domestic corporation so 
that the question of the resident agent, so far as it applies 
to foreign corporations, would not be applicable. 

Moreover, the parties in this case are the trustees, the 
plaintiffs, and the grantors, the Freys, who are the 
defendants, and the building association is merely the 
holder of the note secured by the deed of trust. So the 
parties plaintiff are the two trustees, and the parties 
defendant are the two Freys. The Exceptors have inter- 
vened in the case, and they, of course, are natural persons. 
So, therefore, the Court finds no merit in the contention 
that this suit is improperly instituted, and will allow it 
to be maintained under the law applicable to such a case. 

Now the principal contention of the Exceptors is that 
this foreclosure was premature, that the deed of trust was, 
in fact, not in default at the time of the institution of the 
suit and sale that followed. 

It is the Exceptor’s contention that, although this note, 
which was dated the 3rd of June, on its face provided that 
installments will be payable on July 1st in the amount of 
$82, that nothing was due on it until sometime in September 
when the title company finally made disbursement. How- 
ever, there is in evidence this letter dated June 3, 1955, 
to Northwestern Federal Savings & Loan Association, 
signed by the Freys, specifically making Robert L. Edwards 
their agent or attorney. It reads: 


‘In connection with our pending loan from your 
association on 4409 Tuckerman Street, University 
Park, Maryland, please note that we have approved 
settlement as made today by Robert I. Edwards, 
Attorney, and you are hereby instructed and author- 





35 


ized to issue your check directly to him in payment of 
this loan.’’ 


Now that letter was followed by the check dated June 9, 
1955, to Robert L. Edwards, which was endorsed by him 
and deposited with the Maryland Title and Escrow Cor- 
poration on June 13, 1955. 

Now, when you compare the terms of the deed-of-trust 
note with the mortgage loan card, and this $82 being an 
installment rather than just an interest payment, it is 
apparent that when this suit was instituted on June 22, 
1956, that there was an arrearage or a default. Moreover, 
the minutes of the building association indicate that on 
October 21, 1955 there was an arrearage or default. It is 
apparent, therefore, that there was a request by the parties 
secured here to institute this foreclosure after the deter- 
mination which seemed to be substantially there was a 
default at that time. 

Now, with reference to the conduct of the proceedings, 
except to say that it is incumbent upon the trustees to 
comply strictly with the terms of the deed of trust, the 
Court agrees with that contention. However, there seems 
to be no evidence of any deviation from the requirements 
by the trustees in the action they took as trustees under 
this deed of trust. The notice required by the deed of 
trust was given and was published in the newspaper in 
Prince George’s County, which is what happens wherever 
there is a foreclosure such as this, and what has to happen 
under the law. The trustees’ notice of sale was similar to 
most of the trustees’ notices of sales. 

It is claimed, on the part of Mr. Hardy, that this was a 
disparaging notice; that it intended to keep away possible 
interested persons, purchasers; however, there is no 
evidence of any person in the case having been kept away. 

The Court will say that this is perhaps what is some- 
times described as a two-and-a-half-story house, and 
sometimes as a one-and-a-half-story house with an attic. 
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Well, apparently, it has a first floor and a second floor 
with a slanting roof, what is known as colonial architecture, 
so that there is more cubic footage and floor space on the 
first floor than there is on the second. 

Now the sale was attended by the two trustees and by 
the representative of the loan company and counsel, and 
also by Mr. Welsh and by Mr. Hardy and perhaps one 
or ‘two others. There was some testimony there were 8 
persons in attendance. However, the Exceptor must do 
more than simply criticize the notice of sale. He must 
show that there is in it some inherent deficiency which 
caused him injury and something that would indicate that 
this property was not sold at a fair and reasonable price. 
The trustees’ report of sale indicates that it was sold for 
$12,300. The face amount of the deed of trust was $11,000. 
The property had been sold in 1954 for $16,950. 

There is no evidence in this case that the Hardys either 
had made bids on the property or in any way indicated 
any protest as to the form of advertisement which was 
sent to Mr. Hardy at some time before the sale, at a time 
when at least he had an opportunity, if he felt the 
advertising was inadequate, to make some protest or some 
suggestion as to its amendment or enlargement. 

No action, however, was taken by him upon receipt of 
this letter. He did not attend the sale. His son did attend 
it. He was not authorized to bid to protect his father’s 
or mother’s interest, and made no bid. 

The Court concludes that this notice of sale was adequate 
and not so defective or so lacking in all of the descriptive 
items of the property as to make it a basis for sustaining 
these exceptions, particularly when it is not shown wherein 
the deficiencies had any adverse effect upon the result 
of the sale. 

The Court therefore finds that the proceeding was 
properly instituted and may be maintained; that there was 
a default in the terms of the deed of trust and a default in 
payment of the note secured thereby. The evidence 
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indicated, both from the point of view of the holder of 
the deed of trust note, as to the notice given by the 
trustees, and the testimony of the grantors of the deed of 
trust, the defendants in the case, was to the effect that 
they were in default. 

There appearing to be no irregularity with reference 
to the conduct of the trustees in the matter of the institu- 
tion of the suit and the sale, and, the Court finding no in- 
adequacy in the form of the advertisement and no evidence 
of injury of which anyone can complain, the Court over- 
rules the exceptions and ratifies the trustees’ report of sale. 


(WxHeEREvPON, at 6:15 o’clock, p.m., hearing in the above- 
entitled matter was concluded.) 


Filed July 20, 1956 


Srare or MaryLanD 
County or Prince GEORGH’s, ss: 


Affidavit 


I, Eugene F. Beadel, being first duly sworn, on oath 
depose and say that on June 3, 1955, I handled the settle- 
ment of the sale of Lot 18 and part of Lot 19, Block 2, 
Section 1, University Park, Prince George’s County, 
Maryland, known as premises 4409 Tuckerman Street, by 
Russell and Katherine Hardy to Kenneth H. and Carrie 
B. Frey; that I am quite familiar with most aspects of 
this transaction; that this office received a check in dis- 
bursement of loan proceeds on the above property from 
Northwestern Federal Savings and Loan Association on 
June 10, 1955; that one of the main reasons for the delay 
in making final disbursements to Russell and Katherine 
Hardy was the fact that settlement was made subject to 
dismissal of a bill for partition between the same owners 
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known as Equity No. 15445, which suit was dismissed on or 
about September 1, 1955. 
Further affiant sayeth not. 
! s/ Evcens F. Brapeu 
Eugene F’. Beadel 


Subscribed and sworn to before me this 10th day of 
July, 1956. 
s/ B. M. Marrineiey 
| Notary Public, Md. 
(Notarial Seal) 


IN THE CIRCUIT COURT FOR PRINCE GEORGE’S COUNTY, 
MARYLAND 


Filed January 7, 1957 
No. 15445 Equity 
C.A. 2573-56 


Karserine C. Harpy, Plaintiff 
vs. 
Mavrice Russet Harpy, also known as 
Russet, Harpy, Defendant 


Docket Entries 


1946, Nov. 12th: Bill of Complaint for Partition of R.E.fd. 
1946, Nov. 15th: Defendant’s Answer, fd. 

1946, Nov. 27th: Demurrer to Defendant’s Answer, fd. 
1955, Sept. Ist: Order for Dismissal, fd. 


Order for Dismissal Approved by John B. Gray, Jr., 
Judge, on September 1, 1955. 
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Plaintiff’s Attorney—Green 
Defendant’s Attorney—Stanley Suydan 
J. F. Lillard 


Clerk $6.50 Rec. # 2527 
Pd. 8-9-55 /s/ BR. B. Lavexron 


Strate or MaryLanp—County of Prince George’s, Sct.: 


I Heresy Certiry that the aforegoing is a true copy of 
the docket entries in the above entitled case in the Circuit 
Court for Prince George’s County and State of Maryland. 


In Testimony Wueneor, I have hereto set my hand and 
affixed the Seal of the Cireuit Court for the State and 
_ County aforesaid this 16th day of August, 1956. 


/s/ W. Waverty Wess, Clerk 
W. Waverly Webb 
(Seal) 
D-18 
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UNITED STATES DISTRICT COURT 
FOR THE DISTRICT OF COLUMBIA 
Civil Action No. 2573-56 
Filed Oct. 27, 1956 
Russet, Harpy, Sr, e¢ al, Plaintiff's, 
v. 


NokTHWESTERN FeperaL Savines anD Loan ASSOCIATION, 
et al., Defendants. 


Affidavit of William E. Hutchinson 
Disrricr or CoLUMBIA, ss: 


Wuuiusm EH. Hurcuinson, being first duly sworn upon 
oath, deposes and says that, on April 20, 1956, the Freys 
were in arrears on their note of June 3, 1955 to North- 
western for the months of January, February, March and 
April. On or about said date of April 20, 1956, the plaintiff 
herein instituted suit in the Trial Magistrates Court of 


- Prince George’s County, Maryland against Northwestern, 


the Freys and the real estate agent, Davis, for trespass 
and for depriving the plaintiffs of the use of the said 
property from June 1 to September 9, 1955 and prayed 
for $1,000 damages. This cause came on to be heard on 
June 8, 1956, and finding and judgment was entered for 
defendants, upon which the plaintiffs appealed to the 
Cireuit Court for Prince George’s County, Maryland. 
This cause came on for hearing in said Circuit Court on or 
about October 2, 1956 and a directed verdict was entered 
for the defendants. 


At the request of Northwestern, the trustees advertised 
for sale the property covered by the Deed of Trust, setting 
the sale date as June 27, 1956. The Freys were then in 
arrears in their installment payments on said note from 
January through June, 1956, a period of six months. The 
plaintiffs filed the above-entitled suit in the District of 
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Columbia on or about June 20, 1956 praying for injunc- 
tion against the sale and for damages, but did not ask 
for or attempt to procure a restraining order or prelimi- 
nary injunction. On June 27, 1956, the said property was 
sold at public auction pursuant to the advertisement and 
the plaintiffs had a representative present at the sale. 
On July 3, 1956, the trustees filed their report of sale in 
the office of the Clerk of the Cireuit Court of Prince 
George’s County, Maryland, and on July 23, the plaintiffs 
filed their exceptions to the report of sale raising all of the 
objections and many more embodied in their suit pending 
in this court. On August 27th and 30th, 1956, the said 
Court heard the exceptions to the report of sale and, by 
its order dated September 11, 1956, overruled the excep- 
tions and ratified the sale. From this ruling, the plain- 
tiffs have noted an appeal to the Court of Appeals of 
Maryland. 
/s/ WuumM E. Horcsrmson 
William E. Hutchinson 


Svusscripep and sworn to before me this 26th day of 
October, 1956. 


/s/ Rors T. Grices 
Notary Public, D. C. 
My commission expires: 
October 14, 1961. 


[Filed Dec. 29, 1956] 
Affidavit of Dennison L. Mitchell 
Dennison L. Mitchell, being sworn, states: 


I am a Certified Public Accountant, and maintain an 
office, and have engaged in the regular practice of that 
profession in the District of Columbia since 1934. 


I have been asked by Richmond H. Gibson, President 
of the Northwestern Federal Savings and Loan Associa- 
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tion to make certain statements and computations. These 
statements and computations are based upon information 
that appears on the books and records of the Northwest- 
ern Federal Savings and Loan Association, of which I am 
familiar since my firm has been performing independent 
audits of these books and records for the past several 
years. These statements and computations are as follows: 


1. A loan of $11,000.00 was made by the Northwestern 
Federal Savings and Loan Association to Kenneth H. and 
Carrie B. Frey in June of 1955. The distribution of the 
proceeds of this loan was as follows: 


Amount of Loan $11,000.00 
Less : 


Withholdings for Real Estate Taxes $200.00 
Withholdings for Insurance 82.50 
Appraisal Fee, Trust and Note 

and Credit Report 13.00 295.50 


Balance $10,704.50 


The above balance of $10,704.50 was disbursed to Robert 
L. Edwards, attorney, by the Northwestern Federal Sav- 
ings and Loan Association on June 9, 1955 by Check Num- 
ber 4877, drawn against the Liberty National Bank of 
Washington, D. ©. As indicated by the cancelled check, 
this check was endorsed by Robert L. Edwards, attorney, 
and negotiated by the Maryland Title and Escrow Corpo- 
ration at the Suburban Trust Company on June 13, 1955. 


2. The $200.00 withheld for real estate taxes was credited 
to the Frey’s account on June 9, 1955. The actual amount 
of the real estate taxes was $204.34 which was paid to 
Charles E. Callow, Treasurer of Prince George’s County 
by the Northwestern Federal Savings and Loan Associa- 
tion’s check dated August 4, 1955. The Frey’s account 
was charged for this amount on August 4, 1955. 


3. The $82.50 withheld for insurance was credited to 
the Frey’s account on March 14, 1956. The actual amount 
of the insurance was $82.50 which was paid to an insurance 
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agency by the Northwestern Federal Savings and Loan 
Association’s check dated December 1, 1955. The Frey’s 
account was charged for this amount on December 1, 1955. 


4, According to the terms of the loan agreement, pay- 
ments of $104.00 were to be made monthly by the bor- 
rowers. Of this amount, $82.00 was for principal and 
interest, and $22.00 was for insurance and taxes. The first 
payment was due July 1, 1955. Payments made by the 
borrowers on this loan were as follows: 


Date of Payment Amount For Payment Due 


July 5, 1955 $104.00 July 1, 1955 
October 24, 1955 208.00 August 1 and September 1, 1955 
November 1, 1955 104.00 October 1, 1955 
January 30, 1956 208.00 November 1 and December 1, 1955 
The above amounts were credited to the Frey’s account 
on the date these payments were received. The two addi- 
tional credits of $200.00 on June 9, 1955 and $82.50 on 
March 14, 1956 appearing on this account represent the 
transfer of amounts withheld from the original loan to 
cover the cost of real estate taxes and insurance, as indi- 
cated in Paragraphs 2 and 3 of this affidavit. 


5. As stated above, the last payment received from the 
borrowers was on January 30, 1956, covering the monthly 
payments due on November 1, 1955 and December 1, 1955, 
respectively. Consequently, this loan is delinquent for 
the payment due on January 1, 1956 and has remained 
delinquent for that and subsequent monthly payments up 
to the date of foreclosure. 


Dennison L. Mrrcewere 
Dennison L. Mitchell 


Subscribed and sworn to before me on December 12,, 
1956. 
(sEAL) Anna M. Apams 
Notary Public 


My Commission Expires May 31, 1960. 





67 


Oral Ruling of the Court 


Tue Covrr: (Pine, J) Well in this case, there was a 
double-barreled claim, one for an injunction and one for 
damages. An injunction now is no longer sought. Indeed, 
it could not be sought because the property has been sold. 


That leaves the case in the posture of one for damages. 
Now on that point I have to determine whether the com- 
plaint states a cause of action. 





The Court of Appeals has held in Jackson against 
Fuller, 66 App. D.C. 239, that in the absence of an asser- 


tion of facts showing misconduct on the part of the trustees 


affecting the fairness of the sale, or showing violation of 


ee eee ee 


the terms of the trust, there is no warrant for the Court 


saying as a matter of law that the sale was bad. 

The court further proceeded to say that it could not 
set aside a foreclosure sale on the basis of inadequacy of 
price unless the inadequacy is such as to shock the con- 
science and of itself suggests fraud or misconduct. 





Now, in that case the amount received was a little more 
than 50 percent of the asserted assessed value of the prop- 
erty, and more than 38 percent of the asserted value of 
$6000. The Court held that neither percentage can be held 
in respect of a forced sale shockingly inadequate. 


Now, in this case the property brought $12,500. 
Mr. Hall: $12,300. 


The Court: $12,300., and the amount of the trust was 
11,000. Certainly there is no claim, as I see it, using that 
case as authority, for supporting this action as one for 
damages. 





Now, also it appears that if anybody is injured, the 
Freys are the real party in interest because it was their 
trust which was claimed to be in default, and they were the 
record owners of the property. They have not sued. But 
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the owners of the second trust, which was taken as part 
payment for the property, have sued. 


Now, when the owners of the property, the Hardys, sold 
the’ property and took the second trust notes as part pay- 
ment, they knew that if there was a default on the first 
trust they would have to protect it in the usual way by buy- 
ing it in. And that is one of the elements that second trust 
notes—that is one of the reasons they sell at a discount. 


Now, in this case, as I see the facts, even on the most 
favorable basis to the plaintiffs, the Freys were still in 
default and there could be no complaint of a sale because 
of default. That is on the basis of the claim that the 
money was not delivered until September, but equitably 
they had possession of the property since June. They 
agreed to make payments on this note beginning on June 
2 or 3—I have forgotten which. 


And, lastly, it seems to me that this matter has been 
fully adjudicated in the courts in Maryland, and the deci- 
sion of those courts are res judicata on this Court. 


I will grant the motion for summary judgment. 
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IN THE 


’ United States Court of Appeals 


o For tue Districr or CotumsBia Ciecuir 


No. 138,755 


RUSSELL HARDY er au, 
v. 


NORTHWESTERN FEDERAL SAVINGS AND 
LOAN ASSOCIATION et au 


Appeal from the United States District Court 
For the District of Columbia 


BRIEF FOR APPELLANTS 





JURISDICTIONAL STATEMENT 


This is an appeal to reverse a judgment of the United 
States District Court for the District of Columbia, dated 


January 11, 1957, granting a motion for summary judg- 
ment (App. 10) 


Jurisdiction of the District Court was based on Title 11, 
section 306, of the District of Columbia Code, 1951 edition. 
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Jurisdiction of this Court is based on Title 28, section 
1291, United States Code, Judiciary and Judicial Proced- 
ure. 


The Complaint, showing the jurisdiction of the District 
Court, is printed at pages 1-5, Appendix. 


Appellants sued for $6,000 damages, for the destruction 
of the value, and security for, second trust real estate 
notes held by them, caused by a first trust foreclosure 
auction sale by appellees of the property on which their 
notes were secured. 


The evidence produced in support of the motion for sum- 
mary judgment showed that the foreclosure and sale were 
collusive and fraudulent, that the mortgage was not in de- 
fault, that the trustees violated the terms of the trust and 
were otherwise guilty of misconduct in making the sale, 
that the mortgagor was the purchaser of the property at 
the sale, etc. 


STATEMENT OF THE CASE 


Appellants sold residential property in Prince George’s 
County, Maryland, owned by them as tenants in common, to 
Mr. and Mrs. Kenneth H. Frey, for $16,950. Payment was 
to be made by $11,500 in cash and two promissory notes for 
$2,725, one payable to each of the appellants, and secured 
by a second deed of trust on the property. (R. 112) 


The Freys borrowed $11,000 from appellee Northwestern 
Federal, for which they gave their promissory note, se- 
cured by a first deed of trust on the property.. Appellees 
Gibson and Copenhaver were the trustees for this loan. 
(R. 83-86) 


Appellants made delivery of the basic deeds in the trans- 
action, transferring their title to the Freys; and the deeds 
were recorded on August 11, 1955. (R. 80, 87) The two 
second trust notes were delivered to the appellants, and 
the deed of trust securing the notes was recorded on August 
11, 1955. The first trust note for $11,000 was delivered 
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by the Freys to Northwestern Federal, and the deed of 
trust securing that note was also recorded on August 11, 
1955. 


The first trust note provided for payment to Northwest- 
ern Federal on the first day of each month, (1) of interest 
at 5 percent per annum, calculated on the balance; (2) of 
principal and interest in monthly installments of $82; and 
(3) of one-twelfth of the annual taxes, assessments and in- 
surance on the property monthly. (R. 83-86) The taxes ete. 
were estimated by Northwestern Federal at $22 per month, 
for a total monthly payment of $104. (R. 96) 


On September 8, 1955, Northwestern Federal furnished 
the money for which it received the $11,000 first trust note; 
and a few days later the appellants received from an escrow 
company two checks for a total of $10,504.43 of that pay- 
ment as payment for the Freys on the purchase price. 


The first monthly payment on the Northwestern Federal 
note, after September 8, became due on October 1, 1955. 


Prior to May 31, 1956, the Freys made payments total- 
ling $906.50 on the note. Prior to that time eight monthly 
payments totalling $832 had become due. Overpayment of 
$74.50 had therefore been made. (R. 96, 101) 


The first deed of trust provides that upon default in the 
payment of the note the trustees shall, at the request of 
Northwestern Federal, sell the property at public auction 
and after previous public advertisement. (R. 83-86) 


|-Béginning on May 31, 1956, appellees Gibson and Copen- 
haver advertised the property for sale at auction on June 
27, 1956, with the statement in the advertisement ‘‘default 
having been made in the payments of the indebtedness”’ on 
the note. (Ex. A, p. 9) 


A short time before June 27, Mr. Frey consulted T. Ham- 
mond Welsh, Jr., an attorney, relative to the foreclosure. 
The consultation ended in an arrangement between them 
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for the Freys to take no action against the sale, and for the 
attorney to attend the auction and purchase the property, 
ostensibly for his law firm. (R. 199, 200) 


The sale occurred on June 27, 1956. It was attended only 
by the auctioneer, the treasurer and an attorney for North- 
western Federal, the trusteees, the son of the appellants, 
and two attorneys for the Freys, T. Hammond Welsh, Jr. 
and Carlyle B. Lancaster. (R. 312, 338, 339) 


Two bids were made, one by the loan corporation treas- 
urer, and the prevailing bid by Welsh, at $12,300. Welsh 
eaused the title to be transferred to the name of Mildred 
B. Welsh, probably a relative. (R. 193, 196-200, 306, 327) 


At the ratification proceeding, the Freys (as the alleged 
defaulting mortgagors), and Mildred B. Welsh (as the 
ostensible foreclosure purchaser), were, despite their con- 
flicting interests, both represented by the attorneys Welsh 
and Lancaster. Not only was no defense whatsoever, 
legal or factual, made for the Freys by the attorneys, 
against the claims of the trustees and Mildred B. Welsh, but 
they joined forces with the trustees and devoted their ef- 
forts solely to procurement of ratification. (R. 158, 199, 
201) 


The deed of trust gives the trustees a power of sale upon 
default in payment of the note, but only ‘‘at the request’’ 
of Northwestern Federal. (R. 84) The trust instrument 
states that ‘‘upon default in the performance of any of the 
terms and conditions of said note . . . the said trustees 
shall at the request of said Association, sell... said land 
and premises ...’’ (R. 84) 


Northwestern Federal did not inform the trustees of any 
default by the Freys, and did not request them to make a 
sale of the property. 

The deed of trust also provides that the trustees may 
make a sale of the property only after ‘‘previous public 
advertisement.’’ (R. 84) 
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‘The trustees did not publish an advertisement of the 
property which was the subject matter of their trust. On 
May 31, 1956, they published an advertisement which was 
correct only in stating the location of the property. The 
advertisement stated ‘‘The property is improved by a one 
and one-half story detached frame dwelling, containing 6 
rooms and bath, oil fired heat.’’ (Ex. A, p.9) The property 
contained a two story dwelling, with a large attic and a 
large side screened porch, a garage, large shade trees, ete. 
The house contained in addition to a conventional dining 
room, a dinette, a floored and insulated attic, electric re- 
frigerator, new cabinets and counters in the kitchen, an 
was wired for air conditioners. (R. 188-192, 194, 195 


One of the trustees was the president of Northwestern 
Federal: the other was a director and attorney for the 
company; and both were on its payroll. (R. 282, 283) 


The trustees had no knowledge that they had been named 
as trustees by Northwestern Federal until at least two 
months afterwards (July-August 1955), and then learned 
only casually. (R. 285-287) 


They had no knowledge of the terms of the trust, of the 
loan or other incidents of the transaction, until the adver- 
tisement of the sale was published in May 1956. They made 
no investigation and had no knowledge of any default by the 
Freys. They had access to the accounting records of North- 
western Federal on the subject, but did not examine them. 
They had no communication with the debtor on the subject. 
(R. 296, 297, 299) 


The trustees had no knowledge of any action of North- 
western Federal as to foreclosure, and no knowledge of 
whether, or when, or how, the matter had been referred to 
them for foreclosure. (R. 137, 142,146) They had no knowl- 
edge whether they had been requested to make a sale of the 
property. (R. 291-293, 299) They made no effort whatever 
to procure such knowledge. 
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Before the day of the sale, the trustees had never seen 
and had absolutely no familiarity with the property. 
The advertisement of sale was composed by the attorney 
for Northwestern Federal, and when signed by the trustees 
they did not know and did not ascertain whether it was 
correct. (R. 304) 


This case was filed in the Court below on June 20, 1956. 
Proceedings for ratification of the sale were filed by the 
trustees in the Circuit Court for Prince George’s County, 
Maryland, on June 22, 1956. Appellants appeared in that 
suit and opposed ratification. The sale was ratified in 
a judgment of September 11, 1956. Appellants took 
an appeal from the Judgment to the Court of Appeals of 
Maryland. The case was argued in that Court on April 3, 
1957, but has not yet been decided. 


The District Judge granted the summary judgment on 
the grounds that (1) the mortgagors were in default; 
(2) there was no misconduct by the trustees affecting the 
fairness of the sale, or in violation of the trust; (3) 
appellants’ only remedy as second mortgagees was to 
buy the property in at the sale; and (4) the ratification 
by the Maryland Court is res judicata. (R. 57) 


STATEMENT OF POINTS 


1. The mortgagors were not in default. 


2. The trustees were guilty of misconduct and of vio- 
lation of the trust. 


3. The remedy of the appellants is not limited to an 
attempt to buy the property at the foreclosure sale, but in- 
cludes the right to contest the sale on the ground that it is 
invalid for any reason. 


4. The judgment of the Maryland court does not bar 
this action. 
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SUMMARY OF ARGUMENT 


The mortgagors were not in default, because the obliga- 
tion to pay principal and interest began on September 8, 
1955; their obligation was to pay $104 per month on the 
first of each month thereafter; at the time the foreclosure 
was declared, May 31, 1956, the total of the payments due 
was $832; at that time the mortgagors had made total pay- 
ments of $906.50, an overpayment of $74.50. 


The trustees were guilty of misconduct and violation of 
trust: in their business association with and employment 
by the debtor under the trust instrument; in neglecting 
to procure knowledge of the terms of their trust, whether 
there was a default, whether they had been requested to 
foreclose, and whether the advertisement was correct, as 
required by the trust instrument; in making a sale of the 
property without a request, and in publishing an incorrect 
and disparaging advertisement of the property; and in 
joining with the mortgagor, the purchaser, and their at- 
torneys to procure a judicial ratification of the sale. 


The remedy of junior mortgagees is not limited to an 
attempt to buy the property at a foreclosure sale, but in- 
cludes the right to oppose the foreclosure on the ground that 
it is invalid for any reason, and the right to compensation 
for injury resulting from an invalid foreclosure. 


The judgment of the Maryland Court does not bar this 
action, because that court had no jurisdiction, appellants 
were deprived of due process in being refused process for_ 

y_ evidence, the Judgment is pending on appeal, 
ste ederal was not a the proceedin 
and the misconduct_of the trustees and collusion of the 
mortgagors and the purchaser, and their attorneys at 
the sale and in the ratification proceedings was fraud- 
ulent. 
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ARGUMENT 
THE MORTGAGORS WERE NOT IN DEFAULT 


The decision of the District Judge that the mortgagors 
were in default, was based on the fact that their deed of 
trust and note to Northwestern Federal were dated June 3, 
1955. The trust and note were dated and signed by the 
Freys on June 3, 1955, and on that day were deposited 
with a professional escrow holder (Maryland Title & 
Escrow Corporation), for delivery and recording when 
and if all of the other necessary title and security docu- 
ments and purchase funds should likewise be deposited 
with it. 

On June 3 the escrow company also received for deposit 
the deed of appellant Katharine C. Hardy (R@*), trans- 
ferring her interest to the Freys. On August 8, 1955, the 
escrow company received for deposit a similar deed of 
appellant Russell Hardy. August 8 therefore was the ear- 
liest time at which the Freys could have had any title or 
ownership as the basis for their deed of trust of June 3 to 
the Northwestern Federal trustees. The three deeds were 
recorded by the escrow company on August 11, 1955. 


Northwestern Federal made no payment of the loan 
money directly to the Freys. Instead, it was deposited with 
the escrow company, to be used contingent upon consumma- 
tion of the transaction. The paramount concern of North- 
western Federal, and the only reason for using the escrow 
procedure, was that its money should never be in the 
possession or control of the Freys, but should remain en- 
tirely within their own control, eventually to be paid by 
the escrow company to the appellants as grantors; and then 
only after deeds conveying the title to the Freys had 
been received and recorded. ‘ 


The payment was made to appellants by the escrow com- 
pany on September 8, 1955; this date marking the time at 
which the money passed beyond the control of Northwest- 
ern Federal 
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It is clear, therefore, that the Freys furnished no con- 
sideration for the loan prior to August 11, 1955, and that 
Northwestern Federal furnished no consideration for the 


note and trust prior to September 8, 1955. The District © 


Judge, however, gave to the date of the note, June 3, 1955, 
conclusive effect as to the time and existence of the con- 
sideration given by Northwestern Federal. 


The date of the note is merely prima facie evidence of 
consideration and of the true date. 


The Codes of Maryland and the District of Columbia 
provide: 


Where the instrument or an acceptance or any in- 
dorsement thereon is dated, such date is deemed 
prima facie to be the true date of the making, drawing, 

acceptance or indorsement, as the case may be. 

Every negotiable instrument is deemed prima facie 
to have been issued for a valuable consideration; and 
every person whose signature appears thereon to have 
become a party thereto for value. 

Annotated Code of Maryland, 1951, Art. 13, sections 

31, 44, pp. 608, 611. 


District of Columbia Code, 1951 edition, Title 28, sec- 
tions 28-112, 28-201. 


The presumptions from the date and recitation of con- 
sideration, were rebutted, and the evidence showed that no 
consideration had been given for the note until September 
8, 1955, and that the note was not delivered to Northwestern 
Federal until shortly before that time. 


A promissory note takes effect from the time of delivery 
and not from its date. 


Holley v. Smalley, 269 F. 694; 50 App. D.C. 178 
Drum v. Benton, 13 App. D.C. 245 

Allen v. Foer, 40 F. 2d 815; 59m App. D.C. 303 
Burke v. Dulaney, 153 U.S. 228, 


ee 
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The escrow deposit and holding of the title and trust in- 
struments, promissory notes, and loan money, did not con- 
stitute a delivery or transfer of the considerations among 
the parties. 


This real estate transaction was the subject of a con- 
ventional escrow deposit and holding. 


_ Eserow is sometimes used when borrowed money is 
necessary to complete the payments for the property. 
In such case the mortgagee wants to make sure that 
good title has been transferred to the grantee, sub- 
ject only to his mortgage. The deed, the mortgage, 
the mortgage funds, and the equity funds are all 
deposited with the escrow agent. When the trans- 
action is completed and all papers are recorded the 
deed goes to the buyer, the mortgage to the mort- 
gagee, and the proceeds of the mortgage together 
with the equity funds to the seller. 


Real Estate Principles, Henry E. Hoagland, Ph.D., 
Professor of Business Finance, College of Com- 
merce and Administration, The Ohio State Uni- 
versity ; former member Federal Home Loan Bank 
Board; 2d ed., 1949, p. 137. 


See also: 


Modern Real Estate Practice, Frederick E. Case, 
Associate Professor, University of California, 
Los Angeles, 1956, p. 228. 


An escrow holder is not an agent, and in a transaction 
for the purchase and sale of real estate an escrow holder is 
not an agent of the purchaser. 


The effect of the deposit of the contract and check 
with the bank was to constitute it a custodian or stake- 
holder for the benefit of both parties, holding the money 
without right or interest in it, bound above all things 
not to take sides between the parties, and answerable 
ultimately to the one or the other, according to their 
respective rights. 


Citizens Bank v. Davisson, 229 U.S. 212 
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mtd v. Liberty Bank, 65 F. 2d 837, 839, CA D.C. 


Havanna City R. Co. v. Ceballos, 139 F. 538, 539, 
CA 2, 1905 


Glover v. Chase, 11 F. 375, D.C. Minn. 1882. 


Documents, money or other property deposited in es- 
crow continue to belong to the several depositors until 
the condition of the escrow is performed and delivery is 
made. 


While the deed was held in escrow, there was no 
delivery to the grantee and the legal title remained 
in Glenn, the grantor. 


Surratt v. Fire Assn. of Phila., 43 F. 2d 467, 471, 
CA 4, 1930. 


“— v. Commissioner, 136 F. 2d 298, 302, CA 9, 
1943. 


In re Chrisman, 35 F. Supp. 282, 283, D.C. Cal. 1940. 
21 Corpus Juris, pp. 882, 888, sections 28, 33. 


Obligations stipulated in instruments held in escrow, do 
not begin until the condition of the escrow has occurred. 


Calhoun County, v. American Emigrant Co., 93 
U.S. 124. 


seh v. Fire Assn. of Phila., 43 F. 2d 467, CA 4, 
1930. 


Glover v. Chase, 11 F. 375, D.C. Minn. 1882. 


Thus, the obligation on a promissory note given in pay- 
ment for real estate to be conveyed to the maker, and placed 
in escrow pending delivery of the deed, does not become 
effective when the note is deposited. 


Glover v. Chase, supra. 


The claim made by appellees in this case, and upheld by 
the District Judge, is that a lender of money is entitled to 
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the return of a substantial part of the principal before any 
part of the principal has been furnished to the borrower. 
We can find no reported decision or other authority pro or 
con on the subject, probably because prior to this case no 
lender has had the audacity to make such a claim. 


In some cases claims have been made by lenders that they 
were entitled to interest for a period prior to providing 
the principal. Such claims have been denied, however, ex- 
cept where there has been a special agreement for prior 
payment. 


Moran v. 15the Ward Assn., 25 A. 2d 436 (N.J. 1942) 


In Homestead Building Co. v. Waverly Loan Assn., 122 A. 
344, 345 (N.J. 1923), where a mortgage was dated March 
8, but the money was not furnished until June 8, the lender 
claimed interest from the date of the mortgage, but the 
Court of Errors and Appeals of New Jersey denied the 
claim saying: 


' Our opinion is that they are only entitled to interest 
from the time they advanced the money unless there 
was some arrangement that the defendant was to hold 
the money subject to the plaintiff’s order, and there is 
no such proof. (p. 345) 


ee v. Hamilton Loan Society, 18 Ontario App. 

ep. 347. 

Brown v. Home Development Co., 129 N.J. Eq. 177- 
178; 2 A. 2d 742, 746. 

Thorp v. American Aviation Co., 113 F. Supp. 764, 
766, D.C. Pa. 1953. 


When a mortgage is given to secure a loan or advance 
of money the right to interest thereon accrues, not 
necessarily from the date of the mortgage, but from 
the time the money is actually advanced or paid out by 
the mortgagee, unless there is some arrangement 
whereby the mortgagee is to hold the money subject 
to the mortgagor’s order. 


41 Corpus Juris, p. 472, sec. 378. 
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The evidence showed that there was no such agreement 
or arrangement in this case, and the fact was not disputed. 


Even, however, if it be assumed that Northwestern Fed- 
eral was entitled to payment of interest from June 3, 1955, 
the Freys were not arrears when the foreclosure procedure 
was begun. 


The accounting record of Northwestern Federal for the 
loan is reproduced on the opposite page. The District 
Judge seems to have accepted as conclusively correct all 
of the entries which it contains. The account, however, 
shows improper and unfair accounting methods, baseless 
and inflated interest charges, and baseless charges for 
taxes, which render it intrinsically unreliable. None of the 
entries and computations is correct, except entries of the 
payments made. For instance, the first entry, charging 
$11,000 as of June 9, 1955, makes and capitalizes an in- 
terest charge on that amount on the same date. All of the 
other interest charges are also prematurely made and 
capitalized, i.e., a method of charging interest on unearned 
interest. 
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THE TRUSTEES WERE GUILTY OF MISCONDUCT AND OF 
VIOLATION OF THE TRUST 


The trustees were guilty of misconduct and violation of 
trust (1) in occupying the positions of paid president, di- 
rector and attorney of Northwestern Federal, and at the 
same time the positions of trustees under the deed of trust; 
(2) in failing to possess or procure any knowledge of the 
loan transaction, of the property and of their trust, or any 
knowledge of whether there was a default, whether they 
had been requested to foreclose, or whether the advertise- 
ment was correct; (3) in making a sale of the property 
without a default by the mortgagors; (4) in making a sale 
of the property without a request from Northwestern Fed- 
eral, as required by the trust instrument; and (4) in ap- 
proving and permitting to be published a disparaging ad- 
vertisement of the property, which did not even approxi- 
mate a correct description. 


This Court said in Canelacos v. Hollway, 123 F.2d 934, 
935, 1941: 


We have repeatedly pointed out the impropriety of 
the exercise of a power of sale under a deed of trust 
by a trustee who is, or is associated with, the owner of 
the debt secured. The conflict between such a trustee’s 
interest and his duty to the debtor has led us to re- 
strain such sales and substitute a disinterested trustee. 


te v. Ballard, 58 F.2d 517, 519; 61 App. D.C. 
112, 114. 
Kent v. Livingstone, 83 F. 2d 316; 65 App. D.C. 291. 


The fiduciary duty of the trustees applied to the interest 
of appellants, as well as to that of the mortgagor and of 
appellees. 


A trustee named in a deed of trust to secure a loan 
sustains a fiduciary relationship to the debtor as well 
as to the creditor. 


Holman v. Ryon, 56 F. 2d 307, 310, C.A. D.C. 1932. 
Church v. Holmes, 46 F. 2d 608. 


% 
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In the event it becomes necessary to sell the trust 
property, it is his duty not only to conform to the 
légal requirements, but to see that the sale is con- 
ducted fairly, to the end that a reasonable amount 
may be realized therefrom. 


Holman v. Ryon, 56 F. 2d 307, 310, C.A. D.C. 1932. 


Trustees must comply with conditions precedent to the 
exercise of a power of sale. 


| Shillaber v. Robmson, 97 U.S. 68, 78 
Higbee v. Chadwick, 220 F. 873 
Glenn on Mortgages, 1943, sections 89, 104. 


Trustees must examine carefully the terms of the trust, 
in order to ascertain their duties. 


|The trustee’s most fundamental duty is to obey 
the directions of the settlor. This he cannot do unless 
he has studied them. 


| Bogert on Trusts & Trustees, Vol. 3, pp. 10, 11 
Hughes v. McDaniel, 202 Md. 626; 98 A.2d 1, 1953. 


The deed having thus minutely and particularly 
prescribed the circumstances under which, and the 
manner in which, the trustees should have authority 
to sell the trust property, they have no power nor 
authority to dispose of it under any other circum- 
stances or in any other manner. 


Hunt v. Toronshend, 31 Md. 336, 339, 1869. 
Kramme v. Mewshaw, 147 Md. 535; 128 A. 468 


Publication of an incorrect and disparaging advertise- 
ment was misconduct and violation of the trust by the 
trustees. 


The advertisement was a description of an entirely dif- 
ferent and much less desirable and valuable thing from that 
which was to be sold. It fell wholly short of representing 
the property as attractively as the facts and fairness per- 
mitted. It failed to truthfully inform the public and to 
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invite all of the potential bidders for the real thing which 
was to be sold. The result was that not a single real and 
bona fide bidder attended. Those attending the sale were 
the auctioneer, the treasurer and an attorney of the loan 
company, the trustees, the son of the appellants, and two 
attorneys for the Freys. Two bids were made: one by a 
representative of the loan company and the other by an 
attorney for the Freys. They had the advantage of know- 
ledge of the truth about the property which the advertise 
ment did not disclose, and of the discouragement and 
reduction of competition resulting from the incorrectness 
of the advertisement. 


In Kress v. Hornstein, 161 Md. 1, 1931, the Court re- 
versed a judgment approving a foreclosure sale on the 
ground that the advertisement was defective. The Court 
said: 

A very important function (of the advertisement) 
is to attract bidders. And this can best be done by 
making the thing to be sold as attractive as fairness 
permits. (p. 173) 

We are satisfied that no prudent man dealing with 
his own property would have omitted in the advertise- 
ment to call attention to the advantages mentioned. 
And this court has held in a number of cases that it 
is the duty of the trustee to exercise the same judg- 
ment and prudence in making a sale that a careful 
owner would exercise. (p. 173) 


In Robertson v. Chambers, 113 Md. 232, 1910, a sale was 
disapproved for a similar reason. The advertisement de- 
scribed the property as improved by a three story brick 
building when, in fact, it also contained a small office 
building anda stable. Referring to the duty of the trustee, 
the Court said: 


not being familiar with the property, he should have 
informed himself as to the improvements thereon, 
the rights belonging thereto, and such other facts in 
connection therewith as would have enabled him to 
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advertise it properly and bring it into the market 
in such manner as to obtain a fair market price there- 
for. This... he failed to do. (p. 238) 

It was the duty of the trustee, in the sale of this 
property, to exercise the same degree of judgment 
and prudence that a careful owner would have exer- 
cised in the sale of his own property; and he was 
bound for the protection of the interests of all con- 
cerned, to bring the property into the market in such 
manner as to obtain a fair market price therefor. 
(p. 238) 


In this case, one of the trustees was the president, and 
the other a director and attorney for, Northwestern 
Federal. Both were on its payroll. Their total lack of 
knowledge and supervision of, and indifference to, their 
trust in this case, make them trustees in name only, mere 
instrumentalities for the effectuation of wrongful fore- 
closures. They are trustees in many other similar trans- 
actions for the same lender, a fact which makes repeated 
instances of neglect and wrong probable. 


THE REMEDY OF JUNIOR MORTGAGEES IS NOT LIMITED TO 
AN ATTEMPT TO BUY THE PROPERTY AT FORECLOSURE 
Junior mortgagees make bids at foreclosure sales of 

property, not for the purpose of buying but to cause higher 

bidding by others, until higher offers allow payment of 
the junior debt. The law does not limit them to this pro- | 
cedure as a remedy, and preclude an action by them for | 

a wrongful foreclosure by which their security is des- | 

troyed. The law does not require junior creditors to | 

countenance and participate in, and probably estop them- 
selves from opposing, a wrongful sale, by bidding or other- 
wise. 

It is elementary that a junior mortgagee who may be or 
has been injured by a foreclosure is entitled to contest it 
on the ground that it is invalid for any reason. 

| Article 66, section 7, Annotated Code of Maryland, 
Flack, 1951, p. 2942. 
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Leonard v. Groome, 47 Md. 499 

Harris v. Hooper, 50 Md. 537 

Chew v. Baker, 133 Md. 637 

Richards v. Holmes, 18 How. 143 

Glenn on Mortgages, Vol. 1, p. 522, sec. 86.4 

42 Corpus Juris, sections 1537. 1542, p. 36; sections 
1549-1551, pp. 39-40 

59 C.J. S., section 629, p. 1117 


This case is an instance of an ancient scheme to elimi- 
nate a junior creditor on the basis of a fictitious default, 
in which the first mortgagee, mortgagor and trustees, while 
pretending to act separately in reality join together to 
procure a judicial ratification of a foreclosure sale. The 
junior creditor has a standing to defeat the scheme, even 
after the ratification. 


Pacific Ry. Co. v. Missouri Pac. Co., 111 U.S. 505 
Northern Pac. Ry. Co. v. Boyd, 177 F. 804 
Sanford v. White, 132 F. 531, 533-534, 535. 


THE ORDER OF THE MARYLAND COURT RATIFYING THE SALE 
DOES NOT BAR THIS ACTION 


The Maryland Court was without jurisdiction to enter- 
tain the proceeding for ratification. The Maryland Code 
provides that no suit shall be maintained in any court 
of the State by a foreign corporation, or by anyone 
claiming under it, if it has not established and registered 
a resident agent with the State Tax Commission. (An- 
notated Code of Maryland, Flack 1951, Vol. 1, pp. 1028- 
1031, Article 23, section 87.) Northwestern Federal was 
a foreign corporation, but maintained a false registration 
of a resident agent. 

Penmoyer v. Neff, 95 U.S. 714 


Hamsberry v. Lee, 311 U.S. 32, 40 
Foster Milburn Co. v. Chinn, 202 F. 175, CA 2. 


The failure of Northwestern Federal to comply with 
the Maryland statute, deprived appellants of their right 
to effective process against it. Appellants procured a 
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_summens-for service on the alleged resident agent, for the 
production of documentary evidence relative to the loan 
transaction; but the sheriff found that neither the agent 
nor Northwestern Federal was located at the place of 
registration, and the summons was returned without ser- 
vice. The > Maryland court refused to dismiss the pro- 
ceeding or to require the production of the documents. 


(R. 147, 165, 168) 


_Appellants were thus compelled to litigate against. appel- 
lees, for whom process against appellants, as residents 
“of Maryland, was available and fully effectual, but against 
whom appellants could procure no effective process. The 
effect was a denial to appellants of the right to procure 
and offer evidence. It needs no argument to show that the 
appellants were thus deprived of the rudiments of a fair 
trial. 

A person’s right to reasonable notice of a charge 
against him, and an opportunity to be heard in his 
defense—a right to his day in court—are basic in 
our system of jurisprudence; and these rights in- 
elude, as a minimum, a right to examine witnesses 
against him, to offer testimony, and to be represented 
by counsel. (Italics ours) 

In re Oliver, 333 U.S. 257, 273, 1948. 

Hansberry v. Lee, 311 U.S. 32, 40. 


A judgment which is not supported by due process is not 
entitled to full faith and credit. 
Garland v. Filmer, 1 F. Supp. 8. 
The Maryland judgment is not final, but is now pending 


on appeal in the Court of Appeals of Maryland; and thus 
has an interlocutory and contingent status. 


Northwestern Federal was not a party to the proceeding 
in the Maryland Court. In that court the trustees con- 
tended that they were not claiming under Northwestern 
-Federal-and-that-it-was not the real partyin“ interest. 
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(R. 344, 345) In the District Court, Northwestern Federal 
contended that it-was a party to the Maryland proceeding, 


and-that the judgment there barred the action here. (R. 
10, 14, 15) 


If Northwestern Federal was not a party to the Mary- 
land action, this action is not barred against it. 


Hansberry v. Lee, 311 U.S. 32. 


The misconduct of the trustees, the collusion of the 
mortgagors and their attorneys for bidding and purchasing 
at the sale, the double and conflicting representation of the 
mortgagors and the purchaser by the same attorneys, 
prior to and during the ratification proceedings, infects 
the judgment with fraud and deprives it of any faith and 


credit in the courts of other states at the instance of 
appellees. 


Smith v. Schlein, 144 F. 2d 257, C.A. D.C. 1944 


Perkins v. Benguet Mining Co., 55 Cal. App. 2d 720; 
132 Pac. 2d 70. 


Coane v. Girard Trust Co., 182 Md. 577; 35 A. 2d 
449 


The purchase at the foreclosure sale by the mortgagors’ 


attorney was prima facie fraudulent. The evidence did 
not rebut the inference. 


Hughes v. McDamiel, 202 Md. 626; 98 A 2d 1, 1953 
Baker v. Otto, 180 Md. 53; 22 A 2d 924, 1941 
McLean v. Maloy, 136 Md. 467 

Etzel v. Dumcam, 112 Md. 346 

Merrymam v. Euler, 59 Md. 588 


The Canons of Professional Ethics of the Maryland Bar 
Association state that ‘‘The lawyer should not purchase 
any interest in the subject matter of the litigation which 
he is conducting.”’ (Vol. 53, 1948, Transactions of Mary- 
land State Bar Assoctation.) 
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The Canons of Professional Ethics of the American Bar 
Association state: 

It is unprofessional to represent conflicting interests, 
except by express consent of all concerned given after 
a full disclosure of the facts. Within the meaning 
of this canon, a lawyer represents conflicting interests 
when in behalf of one client, it is his duty to contend 
for that which duty to another client requires him to 
oppose. (Canon 6). 

* * & * * ® ® * * 

The lawyer should not purchase any interest in the 
subject matter of the litigation which he is conducting. 
{Canon 10.) 


CONCLUSION 


It is respectfully submitted that the judgment of the 
District Court should be reversed. 


Russet, Harpy, Sr. 
Russet, Harpy, JR. 
Attorneys for Appellants 
June 1957. 
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APPENDIX FOR APPELLANTS 
Filed June 20, 1956 


UNITED STATES DISTRICT COURT FOR THE 
DISTRICT OF COLUMBIA 


RvussELL Harpy, Sr., 
1012 14th St., N. W. 
Washington, D. C. 


Karwarine ©. Harpy, 
11005 Babington Lane, 
Silver Spring, Maryland, Plaintiffs, 





V. 


NoRTHWESTERN FEDERAL SAVINGS Civil Action 
anp Loan ASSOCIATION, No. 2573-56 
1415 I Street, N. W., 

Washington, D. C. 


Ricumonp H. Grson, Trustee 
1415 I Street, N. W., 
Washington, D. C. 


Wiusum K. Corennaver, Trustee 
925 15th Street, N. W., 
Washington, D. C., Defendants. 





Injunction—Damages 


1. The plaintiffs were tenants in common of the fee 
simple estate in real property in Prince George’s County, 
Maryland, designated as 4409 Tuckerman Street University 
Park, Maryland, constisting of a residence, garage, fixtures, 
and adjacent land area, until on or about August 15, 1955. 


2. On or about June 1, 1955, Kenneth H. Frey, A. H. 
Davis, and Northwestern Federal Savings and Loan Asso- 
ciation, arranged and agreed that, without the knowledge 
or consent of the plaintiffs, Frey should take physical pos- 
session of, and occupy and reside in and upon 4409 Tucker- 
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man Street; that A. H. Davis should assist Frey in effect- 
ing access to and entry upon said property; and that North- 
western Federal Savings and Loan Association should 
receive monthly payments from Frey for the possession 
and occupancy of said property. 


61 3. Pursuant to the aforesaid arrangement and 

agreement, Davis and Frey entered upon said prop- 
erty, Frey possessed, occupied and resided therein; and 
Northwestern Federal Savings and Loan Association re- 
ceived payment from Frey, prior to September 8, 1955, of 
approximately $450. 


4. On or about July 26, 1955, the plaintiffs learned of 
the possession and occupancy of the property by Frey, 
and forthwith made demand upon Frey, Davis and North- 
western Federal Savings and Loan Association that the 
property should be vacated immediately; but they failed 
and refused to do so. 


5. Prior to June 3, 1955, Frey and Northwestern Federal 
Savings and Loan Association entered into an agreement 
to the effect that the loan association should provide $11,000 
to be used by Frey as part payment for the purchase of the 
property 4409 Tuckerman Street, and that repayment of 
the loan should be secured by a deed of trust from Frey 
and Carrie B. Frey, his wife, conveying the property to 
Richmond H. Gibson and William K. Copenhaven, as trus- 
tees, for the benefit of the loan association. Pursuant to 
said agreement, on June 3, 1955, the Freys executed and 
delivered to the loan association a deed of trust, purporting 
to convey the property to Gibson and Copenhaver, as 
trustees, as aforesaid. 


6. On or about June 3, 1955, the Freys executed and de- 
livered to the loan association a promissory note for $11,000 
providing for monthly payments beginning on or about July 
3, 1955 of principal, interest, taxes, assessments and insur- 
ance. 
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7. The deed of trust provided that upon default in the 
performance of any of the terms or conditions of said 
note, the trustees should at the request of the loan associa- 
tion, sell the property at public auction, upon such terms 

and conditions as they should deem advantageous 
62 and proper; convey the fee simple title to the pur- 

chaser thereof; and apply the proceeds of the sale to 
the payment of the note, costs, charges, expenses, fees, 
counsel fees, taxes, insurance, assessments, interest, and 
commission on sale. 


8. The Freys made payments to the loan association on 
the note for July, August and September 1955, in the 
amount of approximately $450. 


9. The plaintiffs entered into an agreement with the 
Freys, to sell and convey the property 4409 Tuckerman 
Street to them for $16,950; payment to be made $11,500 in 
cash, and two promissory notes of $2,725 each, secured by 
a second deed of trust on the property; $11,000 in cash to 
be delivered to the plaintiffs for the Freys by Northwestern 
Federal Savings and Loan Association, upon delivery to 
the Freys of deeds by the plaintiffs. 


10. Pursuant to said agreement, on or about August 15, 
1955, the plaintiffs executed and delivered deeds to the prop- 
erty to the Freys, and received from them the two promis- 
sory notes for $2,725 each, as aforesaid. The Northwest- 
ern Federal Savings and Loan Association failed and re- 
fused to make any payment of the $11,000 to the Freys or 
to the plaintiffs in their behalf, and continued to fail and 
refuse to do so until on or about September 9, 1955. 


11. On or abont May 31, 1956, the Northwestern Federal 
Savings and Loan Association requested Richmond H. Gib- 


son and William K. Copenhaver, trustees as aforesaid, to 


sell the property 4409 Tuckerman Street, on n_the ground 
at the Freys had defaulted in payments on the note for 


$11,000 held by it as aforesaid; and the trustees are plan- 
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ning, preparing and intend to sell the property at public 
auction on June 27, 1956, at any price sufficient to pay the 
indebtedness due to the loan association. 


63 12. The alleged defaults of the Freys are based 

on the false supposition by the loan association that 
on or about June 3, 1955, it delivered to the Freys or the 
plaintiffs, the $11,000 secured by the deed of trust by virtue 
of which the proposed sale is to be made; whereas the 
loan association had not delivered or parted with any part 
of such sum until on or about September 9, 1955. Although 
the Freys made payments to the loan association from 
June to September 1955, on the false supposition that it 
had loaned or paid $11,000 in their behalf, as aforesaid, the 
Joan association has determined that the default has oc 
curred by disregarding such payments, and without giving 
the Freys any credit for the payments from June to Sep- 
tember 1955. 


13. Insofar as the Freys are otherwise, if at all, in default 
in the monthly payments provided for in the aforesaid 
note, they have relied on statements by the Northwestern 
Federal Savings and Loan Association extending the time 
for making said payments. 


14. The trustees plan and intend to sell said property 
for any sum sufficient to pay the indebtedness due to the 
loan association, which is greatly less than its fair and 
reasonable value. Asa result, the plaintiffs will be deprived 
of the security for the payment of the notes held by them, 
as aforesaid, and will be damaged in the sum of $6,000. 


WuereroreE the plaintiffs pray: 


1. That the defendants be enjoined from making the 
proposed sale of the property 4409 Tuckerman Street, 
University Park, Maryland, on June, 27, 1956. 


2: That the plaintiffs may have judgment against the 
defendants in the sum of $6,000. 
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64 3. That the plaintiffs have such other and further 
relief under their claim as is just. 
4. That the plaintiffs recover their costs. 


Russett Harpy, Sr. 
Russell Hardy, Sr. 
Attorney for Russell Hardy, Sr. 


Russett Harpy, Jr. 
Russell Hardy, Jr. 
Attorney for Katharine C. Hardy 


1012 14th St., N. W. 
Washington, D. C. 
June 20, 1956. 


65 Filed July 10, 1956 
Answer of Defendants to Complaint for Injunction—Damages 
First Drerense 
The complaint fails to state a claim against the defend- 
ants upon which relief can be granted. 
Seconp DEFENSE 


1. The defendants, because of lack of knowledge and in- 
formation sufficient to form a belief, can neither admit nor 
deny allegation of Paragraph 1. 


2. Paragraph 2 is denied. 


3. The defendants are without knowledge sufficient to 
form a belief as to the averment of the entry of Frey in and 
upon said property and his occupancy therein, and can 
therefore neither admit nor deny same. Further answering, 
the defendants state that they had nothing whatever to do 
with the delivery and possession of said property to Frey 
or anyone else. The defendants deny that the defendant 
No. 1 received payments from the Freys prior to Septem- 
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ber 8, 1955, of approximately $450.00. Further answering, 

the defendants say that the defendant No. 1 agreed 
66 to make a first trust loan to the Freys, the contract 

purchasers of said property from the plaintiffs, and 
when the title was reported clear the said defendant No. 1 
sent its letter of instruction to the title company making 
settlement. Defendants No. 2 and No. 3 were named 
trustees under the deed of trust securing the note given by 
the Freys for the loan made by the defendant No. 1. The 
payments made by the Freys to defendant No. 1 were upon 
said note, which payments prior to September 8, 1955, 
amounted to $104.00. The said Freys have been and con- 
tinte to be in arrears in their installment payments of 
said note. 


4. The defendants are without information or knowledge 
as to when the plaintiffs learned of the possession and 
occupancy of the property by the Freys, or whether the 
Freys are or ever have been in possession and occupancy 
of said property, or if and when the plaintiffs made demand 
upon said Freys or upon A. H. Davis for possession of said 
premises. The defendants deny that the plaintiffs ever 
made demand upon defendant No. 1 that said property 
should be vacated. 


5. Paragraph 5 is admitted, and further answering Para- 
graph 5, the defendants say that on June 3, 1955, the plain- 
tiff, Katharine C. Hardy, one of the contract sellers, exe- 
euted her deed conveying to the Freys her right, title 
and interest in said property as tenant in common with the 
plaintiff, Russell Hardy, Sr., but that said plaintiff, Russell 
Hardy, Sr., and his wife, Elizabeth Hardy, neglected to 
execute said deed until August 2, 1955, which deed and 
the deed of the plaintiff, Katharine C. Hardy, were re- 
corded August 11, 1955. 


6. Admitted. 
7. Admitted 
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8. Paragraph 8 is denied, and further answering Para- 
graph 8, the defendants aver that the Freys paid the 
67 July 1, 1955, installment upon said note on July 3, 
1955, in the sum of $104.00. The August 1 and 
September 1, 1955, installments were not paid until Oc 
tober 24, 1955. The October 1, 1955, installment was not 
paid until November 1, 1955. The November 1, 1955, and 
December 1, 1955, installments were paid on January 30, 
1956; that no payments have been made upon said note 
since that date. 


9. The defendants, upon information and belief, admit 
that the plaintiffs agreed to sell said property to the Freys 
for $16,950.00. Because of lack of information and knowl- 
edge sufficient to form a belief, the defendants can neither 
admit nor deny the remaining allegation of Paragraph 9. 


10. The defendants deny that on or about August 15, 
1955, the plaintiffs executed and delivered deeds of the 
property to the Freys, but say that the deeds were delivered 
and executed on the dates set forth in Paragraph 5 of 
this answer. Further answering, the defendants say that 
defendant No. 1 delivered its check to the title company on 
June 9, 1955, and it was cashed by the title company on 
June 13, 1955; that the delay of the plaintiffs is receiving 
the proceeds from the title company was due to the neglect 
and tardiness of the plaintiff, Russell Hardy, Sr., and his 
wife, Elizabeth, in executing their deed and depositing 
it with the title company in fulfillment of the contract of 
sale. The defendants admit that the plaintiffs finally com- 
pleted the settlement and received payment from the title 
company and likewise received the two promissory notes 
secured by a second deed of trust upon said property. 


11. Admitted. 
12. Denied. 
13. Denied. 
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14. The defendants admit that plans are being made to 
sell said property, but aver that said sale will be made 
pursuant to the terms of the deed of trust securing the 
note. 


68 WHeEr=EFoRE having now answered, the defendants 
pray that the complaint be dismissed and that they 
may have judgment for their cost. 


And that they may have such other and further relief 
as to this honorable Court may seem just and proper. 


Jesse Lee Hatt 

Jesse Lee Hall 
815 - 15th Street, N. W. 
Washington, D. C. 


Wruam EF. Hurcurmson 
Wm. E. Hutchinson 
925 - 15th Street, N. W. 
Washington, D. C. 


Attorneys for Defendants 





69 Filed July 20, 1956 


Motion of the Defendants for Judgment on the Pleadings or in 
| the Alternative for Summary Judgment 


Come now the defendants, by and through their attorneys, 
and move the Court to grant unto the defendants, and each 
of them, judgment on the pleadings or, in the alternative, 
summary judgment and for reasons state: 


1. The complaint fails to state a cause of action upon 
which relief can be granted. 


2. The complaint states that the plaintiffs entered into 
a contract to sell said property to Kenneth H. Frey and 
Carrie B. Frey; that pursuant to said agreement, the 
plaintiffs executed and delivered their respective deeds to 
the property to the Freys and took back from them two 
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promissory notes secured by a second deed of trust; that 
on or about September 8, 1955, the plaintiffs received the 
balance of the purchase price in cash (Paragraphs 9 and 
10 of complaint). 


3. If the Freys entered into possession and occupancy 
of the premises prior to the delivery of the deeds and re- 
ceipt of the consideration by the plaintiffs, as alleged in 
the complaint, the subsequent delivery of the deeds by the 
plaintiffs and acceptance of the consideration with knowl- 
edge of said possession and occupancy works an estoppel 
to their claims for injunction and damages. 


70 4, The delay in the plaintiffs receiving the cash 

and the second trust notes from the title company 
making settlement was due to tehir tardiness in fulfilling 
the contract of sale. 


5. The complaint, on its face, shows that the plaintiffs 
suffered no damages by the Freys taking possession prior 
to the delivery of the deeds, if they did so take possession 
as alleged by the complaint. 


6. From the pleadings and supporting affidavits and ex- 
hibits it clearly shows that there is no genuine issue to be 
tried in this case and the defendants are entitled to judg- 
ment on the pleadings or, in the alternative, summary 
judgment. 


7. For such other and further reasons as may be shown 
upon argument on these motions. 


JESSE Lee Hatt 

Jesse Lee Hall 
815 - 15th Street, N. W. 
Washington, D. C. 


Wma. E. Hurcuison 
Wm. E. Hutchinson 
925 - 15th Street, N. W. 
Washington, D. C. 


Attorneys for Defendants 
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iii Filed Jan. 11, 1957 
Summary Judgment 
Upon consideration of the motion of the defendants for 
judgment on the pleadings or, in the alternative, for sum- 
mary judgment, and the plaintiffs’ opposition thereto, and 
the affidavits and exhibits filed for and against said motion, 
and the arguments of counsel for the respective parties in 
open court, it is by the Court this 11th day of January, 
1957, 


ApsupceD, OrpERED and Decreep, That the defendants’ 
motion for summary judgment be and is hereby granted. 


Davm A. Pine 
Judge 























